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LIGHTS OUT II: SHOULD EPA TAKE A STEP 
BACK TO FULLY CONSIDER UTILITY MACT’S 
IMPACT ON JOB CREATION 


Tuesday, November 1, 2011 

House of Representatives, 

Committee on Oversight and Government Reform, 

Washington, D.C. 

The committee met, pursuant to call, at 1:03 p.m., in 2154, Ray- 
burn House Office Building, Hon. Darrell E. Issa [chairman of the 
committee] presiding. 

Present: Representatives Issa, Lankford, Amash, Gowdy, 
Cummings, Towns, Norton, Kucinich, and Connolly. 

Staff Present: Ali Ahmad, Communications Advisor; Kurt 
Bardella, Senior Policy Advisor; Robert Borden, General Counsel; 
Molly Boyl, Parliamentarian; Lawrence Brady, Staff Director; Jo- 
seph A. Brazauskas, Counsel; John Cuaderes, Deputy Staff Direc- 
tor; Linda Good, Chief Clerk; Ryan M. Hambleton, Professional 
Staff Member; Christopher Hixon, Deputy Chief Counsel, Over- 
sight; Ryan Little, Professional Staff Member; Justin LoFranco, 
Deputy Director of Digital Strategy; Mark D. Marin, Director of 
Oversight; Kristina M. Moore, Senior Counsel; Jeff Solsby, Senior 
Communications Advisor; Rebecca Watkins, Press Secretary; Nadia 
A. Zahran, Staff Assistant; Beverly Fraser Britton, Minority Coun- 
sel; Claire Coleman, Minority Counsel; Kevin Corbin, Minority 
Deputy Clerk; Lucinda Lessley, Minority Policy Director Steven 
Rangel, Minority Senior Counsel; Dave Rapallo, Minority Staff Di- 
rector; and Ellen Zeng, Minority Counsel. 

Chairman IsSA. The committee will come to order. 

The Oversight Committee exists to secure two fundamental prin- 
ciples. First, Americans have a right to know that the money 
Washington takes from them is well spent. And second, Americans 
deserve an efficient, effective government that works for them. Our 
duty on the Oversight and Government Reform Committee is to 
protect these rights. Our solemn responsibility is to hold govern- 
ment accountable to taxpayers because taxpayers have a right to 
know what they get from their government. We will work tirelessly 
in partnership with citizen watchdogs to deliver the facts to the 
American people and bring genuine reform to the Federal bureauc- 
racy. This is the mission of the Oversight and Government Reform 
Committee. 

Today, a debate is unfolding in America that comes down to two 
fundamental questions about how much government do we need in 
our lives. From this side of Capitol Hill all the way to Pennsylvania 
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Avenue, there are hearings every day and listening sessions every 
day about the creation of jobs. 

Today, we are going to listen about whether or not a tsunami of 
regulations, some well intended, some expedited, some perhaps in 
conflict with each other, are creating an environment in which the 
economic downturn will be prolonged. On one hand, the Obama ad- 
ministration has been stubborn in its determination to issue costly 
regulations and paid little regard to the impact these mandates 
will have on the broader economy. On the other hand, the adminis- 
tration has admitted that there are at least 500 regulations that 
need to be withdrawn. They have talked in terms of duplicate regu- 
lations. They have talked in terms of relieving regulatory burdens 
on job creators. So much so that the Gallup Poll of job creators, of 
entrepreneurs, considers the number one impediment to job cre- 
ation to be, in fact, regulatory excess. 

Today, we are going to hear about Utility MACT, the Environ- 
mental Protection Agency — EPA’s — proposed issue of this rule, 
which is clearly by its own terms an $11 billion rule, but in fact 
by most of the people on both sides of the aisle who are looking at 
the high end of what it could cost being ten times that, or more. 
Anything which causes the price of energy and its availability to 
suddenly change will disrupt markets, will change the balance of 
cost effectiveness here in America, because after all, if you increase 
the price of an essential fuel like electricity, you will by definition 
increase the cost of doing business, and particularly for manufac- 
turing jobs, which often depend on a high volume of electricity in 
order to create efficiencies to offset advantages Third World coun- 
tries have in less expensive labor. 

Whether you’re in Florida or — as our first witness today, Vir- 
ginia — whether you’re a donor of the fuel of greatest choice, that 
being coal; or in fact you’re a recipient of that to power your power 
plants, you know that in fact the grid depends, at least 51 percent, 
on reliable power that today comes from coal. 

We applaud the EPA for continuing a tradition to try to find 
ways to continually clean up all of our energy sources, to reduce 
particulates, and particularly to set a standard for reducing mer- 
cury. We have no objections to the attempt to, on an ongoing basis, 
increase the reliability of our power plants to deliver clean energy. 
At the same time, 24 Attorneys General, both Democrats and Re- 
publicans, have requested the EPA to postpone issuance of its rule 
for 1 year. 

Today, we will hear from one of those Attorney Generals, along 
with the EPA and a think-tank individual, giving three different 
views from three different perspectives. This is not the last hearing 
we will have on the speed with which we can make air and water 
cleaner and the cost that it will have. 

In no case do we want anyone to misunderstand. If this rule does 
not take place, air and water will be as clean tomorrow as it is 
today. If this rule takes place a year from now and it is different 
and better, it will only increase the cleanliness and the reliability 
that comes with good clean energy here in America. 

The goal today is to hear: Is this the right time, is this the right 
speed, is the science ready, and most importantly, what will be the 
impact to the various States? 
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Chairman ISSA. With that, I would like to recognize the ranking 
member for his opening statement. 

Mr. Cummings. Mr. Chairman, I’d yield to the gentleman from 
Virginia, Mr. Connolly. 

Mr. Connolly. I thank the ranking member. 

It’s a shame that the committee majority shows so little interest 
in legislation that might promote technological innovation and im- 
prove management of Federal information technology. Instead, we 
are conducting another partisan hearing that isn’t really related to 
our committee’s primary jurisdiction. 

Now the committee is holding a hearing to attack commonsense 
EPA limits on mercury, arsenic, dioxin, and other pollution. Con- 
sider the pressing technology related topics in which this com- 
mittee has not held a hearing: cloud computing, data consolidation; 
an update to FISMA; implementation of the Chief Information Of- 
fice’s 25-point plan; or improvements to the acquisition workforce. 
We have not held hearings on filling the gaping holes in our acqui- 
sition workforce or about how to improve training for acquisition 
personnel. We have held markups and legislation to create new un- 
funded mandates and private sector relations — the DATA Act — ^but 
not on legislation to streamline or expedite data center consolida- 
tion or the shift to cloud-based data storage and processing. 

The Republican leadership of this committee has abandoned the 
most important issues in Federal technology and management 
issues, which are of vital importance to one of the most important 
job-creating sectors of our economy — technology. Instead of focusing 
on these important topics, the committee majority has decided to 
attack limits on mercury and other toxic pollution. 

The EPA is updating standards to regulate toxic mercury pollu- 
tion because the courts found that a prior rule issued under the 
Bush administration on behalf of the polluters violated law. Under 
the Obama administration, the EPA actually is trying to do its job 
and reduce toxic pollution, as Congress directed in 1990. As the 
EPA attempts to administer the Clean Air Act, it is worth recalling 
that the Clean Air Act used to have bipartisan support. It was 
signed into law by a Republican President 40 years ago and 
strengthened substantially by a Republican President in 1990. 

By any empirical measure, the Clean Air Act is a wild success. 
It saves 160,000 lives annually by preventing deaths that would 
otherwise be caused by air pollution. Major regulations imple- 
mented in the Clean Air Act have saved far more money than they 
have cost to be implemented. 

Since the Clean Air Act was passed, the U.S. economy has grown 
by 200 percent and we have fostered a vibrant, new, clean-energy 
industry that creates jobs without creating diseases associated with 
fossil fuel production. The regulation this committee majority is at- 
tacking today is typical of the Clean Air Act regulations that will 
save lives and money. According to CRS, the Utility MACT rule 
would save 6,800 to 17,000 lives per year, with a net savings of at 
least $48 billion. 

The Republicans claim to be concerned that this lifesaving public 
health standard will threaten the reliability of electricity supply. 
Once again, we are presented with a false chase: in this case, a 
false choice between electricity and clear air. Those of us that have 
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been outside today breathe cleaner air right here in the Nation’s 
Capitol as a direct result of the Clean Air Act. And yes, there are 
far more cars on the road and kilowatts of electricity being pro- 
duced than when Congress passed the Clean Air Act in 1970. 

The primary Republican witness, Virginia’s Attorney General 
Ken Cuccinelli, has used his office to focus on narrow ideological 
issues that in my view squander taxpayer investment. He subpoe- 
naed, for example, former UVA Professor Michael Mann in 2010 
because he believed that Mann’s well-regarded climate research 
might qualify as fraud under Virginia law. Not surprisingly, a cir- 
cuit court disagreed. Now, Attorney General Cuccinelli is appealing 
to the Virginia Supreme Court. 

The witch hunt has drawn condemnation from 800 Virginia sci- 
entists, the conservative Richmond Times Dispatch and almost 
every other major newspaper in the Commonwealth, the American 
Association of the Advancement of Science, and so many others. It 
is appalling that taxpayer money would be squandered in a vain 
attempt to discredit a single climate scientist. 

In addition, litigating against his own State’s premier university, 
founded by Thomas Jefferson, he filed a lawsuit against the Fed- 
eral Government for the EPA’s finding that greenhouse gas pollu- 
tion poses a danger to human health and welfare. Unfortunately, 
as a caricature for the modern Republican Party, Attorney General 
Cuccinelli has fulfilled the predictions of the Washington Post’s edi- 
torial board, suggesting that given his bizarre ideas, he would very 
likely become an embarrassment to the Commonwealth. 

I regret that we are holding this hearing instead of going into 
other topics that I think would be more productive and would in 
fact create jobs. 

With that, I yield back. 

Chairman ISSA. I thank the gentleman. 

Chairman IssA. Members will have 6 days to submit opening 
statements and extraneous material for the record. 

We will now recognize our first witness, the distinguished Attor- 
ney General of the Commonwealth of Virginia, the Honorable Ken 
Cuccinelli. Pursuant to the committee rules, all witnesses here will 
be sworn in. Would you please rise to take the oath. 

Do you solemnly swear or affirm the testimony you are about to 
give will be the truth, the whole truth, and nothing but the truth? 

Let the record indicate the witness answered in the affirmative. 

Chairman IsSA. I am going to take a point of privilege, very brief- 
ly. I appreciate your being here today. I’m going to regret that 
there were some levels of the previous opening statement that may 
have seemed personal, and I apologize to the extent that you were 
offended. We appreciate your being here. We recognize you’re one 
of many Attorney Generals that is involved in this. And I think on 
an overall committee basis, I would say that we are very pleased 
to have you here as a representative and hope that you will take 
the spirit of the full committee without any questions that you may 
have from other opening statements. 

With that, you’re recognized. 
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STATEMENT OF HON. KENNETH CUCCINELLI, H 

Mr. CucciNELLl. Thank you, Mr. Chairman. Chairman Issa, 
Ranking Member Cummings, members of the committee, I am Ken 
Cuccinelli, Attorney General for the Commonwealth of Virginia. I 
want to thank you for the invitation to speak about the MACT rule 
today. One of my duties as Attorney General, as is common among 
Attorneys General, is to serve as the attorney for utility customers 
in my State, advocating for fair rates for customers when electric 
utilities seek rate increases from the commission that approves 
them. 

As you know, public utilities that have their rates set by State 
commissions are entitled under the U.S. Constitution to recover 
from customers the necessary expenses they incur to provide utili- 
ties. That includes expenses to comply with Federal laws and regu- 
lations. That means every time new environmental regulations are 
placed on electric utilities, it is actually the customers that I rep- 
resent who pay the cost. This isn’t to say that environmental regu- 
lations should automatically be rejected because they impose some 
costs, but it does mean the EPA should follow the proper proce- 
dures to ensure the alleged benefits of the regulation outweigh the 
real-world cost. 

Unfortunately, the EPA hasn’t been following normal procedures. 
In its regulatory impact analysis for the MACT rule, the EPA con- 
ceded that the result would increase electricity prices and would 
cost jobs in certain sectors. Yet the EPA admitted that it did not 
have sufficient information to quantify those losses. In fact, the 
rule will have a huge economic impact on this Nation. Eirst, it will 
increase electricity prices over the course of the next 5 to 10 years 
of between 10 and 35 percent. That will vary, depending on where 
you are and what the conditions particularly of your generation 
and transmission are in your region. That can be a financial debt 
blow for businesses struggling to meet payroll and families on fixed 
incomes. 

Second, retrofitting power plants to meet the standards will, as 
you all know, be prohibitively expensive. So there’s no question 
that certain plants will close and the Nation’s electricity supply 
will decrease, leading to upward pressure on prices and likely 
brownouts and possibly blackouts in strained periods of use. The 
EPA even concedes that at least 10 gigawatts of electricity will be 
lost from the Nation’s power grid. Of course, EERC’s initial anal- 
ysis says over 80. That is a pretty dramatic difference between the 
EPA and the people who you would expect to know better. 

Third, while the EPA says it can’t quantify the number, it ac- 
knowledges that jobs will be lost. Their estimates are 180,000 jobs 
per year between 2013 and 2020. 

Eor Virginia, the situation is even bleaker than for the rest of the 
Nation, though not Mr. Connolly’s part of Virginia, which is where 
I live. A majority of the electricity for southside and southwest Vir- 
ginia is generated from coal. Since the MACT rule will significantly 
increase prices for electricity produced from coal, the poorest part 
of my State will face the largest price increases, including part of 
Appalachia, one of the poorest parts of America. 

But it gets even worse. The most important industry in south- 
west Virginia is coal mining. These regulations make coal more ex- 
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pensive and less desirable to use, which means the economy of 
southwest Virginia — again, including Appalachia — will be dev- 
astated by the destruction of the coal industry and the jobs lost 
along with it. 

Whatever you think of the benefits of the MACT rule, a decision 
about whether it’s prudent policy simply can’t be made without 
considering these other impacts — and not just for Virginia, but for 
the entire country. What’s even worse is that for regulation this 
important, the EPA set just 104 days, recently extended to 134, to 
review the more than 960,000 public comments on the impact of 
the rule, if you compare this to other significant rules where the 
EPA has set review periods of more than a year, with less com- 
ments. This abbreviated review period occurred because groups 
that support the EPA’s position sued the EPA and then, in a very 
friendly settlement, the EPA agreed to the short review period. 

This kind of gaming of the system is an affront to proper proce- 
dure and the rule of law and it really should concern people across 
the spectrum. This obvious attempt to rush the rule through was 
so outrageous that, as you noted, Mr. Chairman, I, along with 23 
other Republican and Democrat States attorney general, the Gov- 
ernor of Iowa, and the Territory of Guam, filed an amicus brief 
asking the court not to approve the consent decree’s short time pe- 
riod. Given these major economic issues, it’s not good enough for 
the EPA to say that it lacks sufficient information to quantify the 
negative effects of its regulations. It needs to collect that informa- 
tion before imposing the rule, to make sure the benefits in fact out- 
weigh the costs. If the EPA needs more time, then it should take 
it, instead of gaming the system by entering into a consent degree 
that shortens the time for review. 

Thank you again for the opportunity to address these issues. 

Chairman ISSA. Thank you. 

[Prepared statement of Mr. Cuccinelli follows:] 
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TESTIMONY OF KENNETH T. CUCCINELLI, 11 
ATTORNEY GENERAL OF VIRGINIA 
to the U.S. House of Representatives 
Committee on Oversight and Government Reform 
November 1, 2011 


Chairman Issa, Ranking Member Cummings, and members of the committee, 1 am Ken 
Cuccinelli, and I serve as attorney general for the Commonwealth of Virginia. I want to 
thank the committee for its kind invitation to speak about the MACT rule, the process by 
which it is being pursued, and the effects it has on real people. 

One of my statutory duties as attorney general is to serve as consumer counsel in 
ratemaking proceedings before the Virginia State Corporation Commission, the body that 
sets the rates that utilities charge customers in Virginia. This means I represent the 
interests of citizens and businesses that use electricity when there is a rate proceeding 
before the commission. In fact, my office recently completed rate hearings related to the 
two largest electric utilities in Virginia — Appalachian Power, an AEP operating 
company, which serves most of southwest Virginia; and Dominion Virginia Power, 
which serves a significant portion of the rest of the state. In short, when electric utilities 
seek increases in rates charged to customers, I am the customers’ lawyer, advocating for 
fair rates. 

As 1 am sure you recognize, public utilities that are subject to having their rates set by 
state commissions like Virginia’s SCC are entitled under the United States Constitution 
to recover the costs they are required to incur in the course of serving their customers, 
plus a reasonable rate of return. This means that, if the necessary expenses of providing 
electricity go up, utilities are entitled as a matter of constitutional law to recover those 
expenses from their customers. By definition, expenses to comply with federal 
environmental laws and regulations are necessary and prudent expenses for an electric 
utility to incur. 

Thus, every time new environmental regulations are placed on electric utilities, customers 
pay for them directly. The burden is not borne by the companies directly, but by their 
customers to whom the costs are passed on by law — whether those customers are small 
businesses that are barely making payroll and may be forced to close, families who can 
barely make their mortgage payments, or single mothers just getting by. If they use 
electricity, they are the ones who pay directly for these regulations. So when the EPA 
imposes things like the MACT rule, it has a direct and substantial effect on the lives of 
ordinary people. 

This is not to say that environmental regulations are inherently bad or that they should 
automatically be rejected because they impose some costs. However, it does mean that 
both the agency that imposes the regulation and this committee should make sure that the 
agency follows the proper procedures to make certain that the alleged benefits of the 
regulation outweigh the real world costs. Unfortunately, the EPA has recently been 
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pushing through regulations without following normal procedures and without making 
such assessments. The MACT rule is just one such example. 

In its Regulatory Impact Analysis related to the rule, EPA noted its belief that the MACT 
rule will create new Jobs to ensure compliance with the new regulations. But it also 
conceded that the rule would increase electric prices and would harm at least certain 
sectors of the job market. Yet EPA made no attempt to quantify existing jobs that will be 
lost. The EPA stated: 

Industries that use electricity will face higher electricity prices as a result 
of the toxics rule, reduce output, and demand less labor. We do not 

currently have sufficient information to quantify these as potential 
employment gains or losses. 

Because there is no dispute that the MACT rule will increase electricity prices, there is 
also no question that, nationwide, it will close some businesses and further strain families 
that are just surviving at the margin. 

However, for at least a part of my state, Virginia, the situation is even bleaker. The 
MACT rule, while raising electricity prices generally, directly increases prices for 
electricity produced by coal. As I noted before, Appalachian Power supplies a significant 
portion of the electricity in southwest Virginia, and a majority of its power supply is 
generated from coal. So the poorest citizens of my state will face the largest electric 
price increases because of the MACT rule. 

However, the problem is even worse than that. One of the major industries in Southwest 
Virginia is coal mining. To the extent that these regulations and others like them make 
coal more expensive and less desirable to use, the economy of southwest Virginia will 
not simply be worsened by increased energy prices, but will be devastated by the 
destruction of a major industry and the jobs that go along with it. These factors are 
certain to worsen an already bad economic situation - likely on a geometric progression - 
creating an economic death spiral. 

Whatever one thinks the benefits of the MACT rule are, a decision of whether it is 
prudent policy simply cannot be made without considering these impacts on the 
electricity customers and the economies like those in southwest Virginia and throughout 
the United States. Yet, as conceded in its own Regulatory Impact Analysis, the EPA 
states affirmatively that it seeks to impose the rule despite not having “sufficient 
information to quantify” the potential negative effects of the MACT rule. 

Given EPA’s admission of having insufficient information, you may wonder how we got 
here. T suggest that this should be a red flag for everyone involved in House oversight, 
whether you agree with the MACT rule or not. For a regulation of this import, there has 
been a relatively short review period set by EPA — 104 days to review and contemplate 
the more than 960,000 public comments regarding the impact of the rule. This is in stark 
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contrast to other significant rules in which the EPA has set review periods of more than a 
year. 

How was such a small review period set? It occurred because of a practice that should 
make every member of this committee uneasy: Groups that support the position that EPA 
wishes to take sued the EPA and then, in a friendly settlement, EPA agreed to the short 
review period. Even if you fully support the MACT rule, this gaming of the system 
should bother you as an affront to proper procedure and the rule of law. No rule that is 
truly worthy needs these types of tricks to pass muster. Even if you agree with the 
MACT rule, some day, the shoe will be on the other foot, and you will be right to decry 
the abuse of the process. So this body should make sure that the process is not abused 
like this to gain a particular result. 

This obvious attempt to get done through a consent decree something whieh apparently 
eould not have been justified following normal procedures was so outrageous that I, 
along with 23 other states attorneys general, as well as the governor of Iowa and the 
territory of Guam, filed an amicus brief in the district court asking the court to not 
approve the consent decree’s short time period. 

The fact that half of the states in the union, represented by elected Republicans and 
Democrats alike, filed an amicus brief in a district court proceeding is extremely unusual. 
Generally, we wait until the court of appeals or Supreme Court level to get involved. 
This tells you how significant this rule is and what an affront to normal process the 
consent decree is. 

In response, the EPA added 30 days to the review period. This was an attempt to lessen 
public pressure, but it was not a serious response to the significant problem. 

Once again, I wish to state that I am not here to criticize all environmental regulation or 
the concepts of clean air and clean water. As a father of seven children who have to live 
on this earth for the better part of this century, 1 care that they live in a world of clean air 
and clean water. However, it is incumbent on the EPA, and on Congress when it 
delegates its power to the EPA, to make certain that the proposed benefits of a rule 
outweigh the costs. Here, we have a rule that everyone agrees will do at least three things: 

• First, it will increase electricity prices. Estimates are that prices will inerease 
between 10 and 35 percent. For business struggling to meet payroll or families on 
fixed ineomes, a 10 percent increase - let alone a 35 percent inerease - in a 
monthly electric bill is a financial death blow. 

• Seeond, it will lessen electricity supplies nationwide. Because retrofitting plants 
to meet the standards will be prohibitively expensive, there is no question that 
certain plants will close and that the nation’s available eleetricity supply will 
decrease. The EPA concedes that at least 10 gigawatts of electricity will be 
removed from the nation’s power grid, while other estimates place the figure at 
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more than 80 gigawatts. That will place more upward pressure on prices and 
likely cause brownouts and blackouts at periods of peak demand. 

• Third, the rule will create massive job losses. While the EPA says it cannot 
quantify the number of lost jobs, it acknowledges that jobs will be lost. There are 
estimates of 1 80,000 jobs lost per year for each year between 2013 and 2020. Of 
particular interest to me are estimates that 20,000 coal jobs will be lost, causing 
states in the Appalachian coal region to lose approximately 50,000 jobs each due 
to ripple effects. Southwest Virginia simply cannot afford the loss of 50,000 jobs. 

Given these real world issues, it is not good enough for EPA to say it lacks sufficient 
information to quantify these negative effects. It needs to collect the information before 
imposing the rule to make sure the benefits outweigh the costs. If it needs more time, it 
should take it and not game the system by entering into a consent decree that shortens the 
ordinary time for review while maintaining it does not have sufficient information on 
critical issues. 

Thank you again for the opportunity to address these issues. 


States involved in the amicus brief in the district court, which asked the court to not 
approve the consent decree's short time period: MICHIGAN, ALABAMA, ALASKA, 
ARIZONA, ARKANSAS. COLORADO, FLORIDA, GEORGIA, INDIANA, KANSAS, 
COMMONWEALTH OF KENTUCKY, LOUISIANA, MISSISSIPPI NEBRASKA, NORTH 
DAKOTA. OKLAHOMA, SOUTH CAROLINA, SOUTH DAKOTA, TENNESSEE, TEXAS, 
UTAH, COMMONWEALTH OF VIRGINIA, WEST VIRGINIA, AND WYOMING. ALSO 
TERRY E. BRANSTAD, GOVERNOR OF THE STATE OF IOWA, ON BEHALF OF THE 
PEOPLE OF IOWA; AND THE TERRITORY OF GUAM. 
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Chairman ISSA. And even though I didn’t limit you to 5 minutes, 
you were perfectly prepared to deliver for 5 minutes. 

I will now recognize myself for 5 minutes. 

The chart up there, I think you are probably familiar with it. At- 
torney General. It is a little deceiving, though, for anyone watching 
it here. That large blue line represents that nearly million com- 
ments. The two others — I’ll read them because they look like 
they’re not there, but there’s actually lines there — represent 214 
comments; in the case of the middle one, for which there was 344 
days of intervening period to evaluate; and then in the case of Cas- 
per, 3,907, in which there were 278. 

Is there any logical reason from your experience both as an attor- 
ney and as a representative of your State, that you wouldn’t have, 
for nearly a million, at least as much time as you had for 214 com- 
ments? 

Mr. CucciNELLi. No, not a logical reason. No. 

Chairman IsSA. Then what do you think the reason is? 

Mr. CucciNELLi. Well, it’s hard to escape that this is being 
crammed forward. And I understand there’s policy goals. But given 
the impact — and I would venture to guess, having not read all 
960,000 comments 

Chairman IsSA. I’m sure no one has yet. 

Mr. CucciNELLi. I’m sure that, even combined, no team has; that 
they probably relate primarily not to mercury, even though that’s 
where this all begins because of the massive impact across the 
economy and across the industries that are affected. 

Chairman IsSA. I’m going to put up another piece on this. This 
one baffled me a little bit. Perhaps you could help explain it. When 
we’re looking at health-related items in this new standard, if I read 
correctly, that little sliver of red there, that’s the mercury that’s 
going to be affected. All of the blue area represents particulates. Is 
that your understanding of basically what we’re dealing with here? 

Mr. CucciNELLi. My understanding is that nearly all — and that’s 
consistent with this graph — of any alleged health benefits are going 
to come from the non-mercury elements of this rule. 

Chairman IssA. So most of the technology that has to be devel- 
oped and implemented almost overnight and most of the cost is 
going to come from, if you will, the comparatively not harmless — 
but particulate — not in fact mercury, as so many people are alleg- 
ing. 

Mr. CucciNELLi. That’s correct. The technology necessary to 
achieve the mercury benefits, if left to stand alone, is a lot simpler 
and cheaper to utilize than what’s necessary for the whole package. 
I’m sure that’s no surprise. But it also would cut dramatically, 
though it hasn’t been quantified, into the shutdowns of plants. 

Chairman IssA. Let me ask one more question because you’ve 
looked at the regulatory impact much more than anyone on the 
dais has. My understanding is that EPA’s mandate to regulate par- 
ticulates comes under NAAQS, a whole different discipline. 

Mr. CucciNELLi. Right. 

Chairman IsSA. Doesn’t it appear here as though they’re com- 
bining 99 point-some percent of this bill’s effect under a section and 
a review process that isn’t appropriate? 
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Mr. CucciNELLi. Absolutely. None of this is beyond EPA’s reach 
through more explicit authority that they have elsewhere in the 
Act. And yet it has been put in — I know there’s often in legislation 
there’s sort of catch-all phrases — and whatever else you think 
might be unhealthy kind of language. But when what gets 
crammed in there, along with the mercury, is explicitly addressed 
somewhere else, it seems highly inappropriate to address it this 
way. 

Chairman ISSA. A couple of quick followups. One of the ranking 
members from Virginia mentioned the 160,000 lives that the Clean 
Air Act saves each year, by EPA figures. Many of the estimates ap- 
pear that at least 280,000 jobs will be lost as a result of this legis- 
lation in its current form. How does that impact your State of Vir- 
ginia? 

Mr. CucciNELLi. Well, again. I’d point to Virginia will be affected 
differently in different parts of the Commonwealth. If you go to 
Martinsville, where we have over 20 percent unemployment, 
there’s a lot of lost manufacturing there from the NAFTA era that 
we are rather hopeful if we can get an economic uptick and keep 
stable and relatively cost-effective energy prices, will become a 
manufacturing area again. This forecloses or makes it much more 
difficult for that to happen in that poor swath of Virginia where 
unemployment is particularly high. I already mentioned what hap- 
pens in southwest Virginia, which is not a rich area either. 

Chairman IsSA. You’re known for clean coal, but this would still 
be coal that would be offset. 

Mr. CucciNELLi. Yes. 

Chairman IsSA. Back to manufacturing. I wanted to focus on this 
because I’m a former manufacturer myself. The nature of American 
manufacturing, as I understand it, is we take affordable energy 
and we leverage it to compete against less expensive labor in Third 
World countries. And this essentially would take your maybe 2-cent 
a kilowatt an hour power and increase it by maybe three or four 
times. It’s a huge increase if your base fuel is coal and it becomes 
natural gas. Isn’t that correct? 

Mr. CucciNELLi. It certainly is. I can’t speak to the exact degrees 
of increase, but there’s no question the state we’re in, it’s much 
more marginal for us to become economics competitive. Anything 
close to the types of change that you’ve described takes us — makes 
us uncompetitive with large swaths of the world. 

Chairman IsSA. Thank you. My time is more than expired. I yield 
to the ranking member. 

Mr. Cummings. Thank you very much. 

Mr. Attorney General, it is good for you to be here. I would like 
to put into the record — have entered a joint statement from the At- 
torney General of the State of Maryland, my State, Doug Gansler, 
and Robert M. Summers, the secretary of the Maryland Depart- 
ment of Environment. The statement asserts that Maryland has 
successfully implemented a law that required major reduction in 
mercury emissions from coal-burning power plants. Maryland 
power plants have already reduced mercury emissions by 88 per- 
cent without affecting reliability. And in doing so, has created jobs 
in Maryland. 

I ask that that be a part of the record. 
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Chairman IssA. Without objection, so ordered. 

Mr. Cummings. Thank you, Mr. Chairman. 

Mr. Attorney General, it’s been documented that exposure to 
toxic pollution from power plants, such as hydraulic acid, the mer- 
cury, arsenic, and other metals, causes a wide variety of health 
conditions. These include asthma, which I suffer from, and other 
respiratory ailments, developmental disorders, neurological dam- 
age, birth defects, cancer, and death. Do you disagree with any of 
those findings? 

Mr. CucciNELLl. I’m really not in a position to give you a medical 
assessment. I’m just here to talk about the legal side. 

Mr. Cummings. I understand that. But you are sworn to protect 
the people of your great State, are you not? 

Mr. CucciNELLl. Sure am. 

Mr. Cummings. I would think you would take into consideration 
anything that might cause deaths, particularly from all of these dif- 
ferent things. That’s why I asked you. I’m not trying to take you 
out of your purview. 

Mr. CucciNELLl. We certainly take those into consideration, al- 
ways looking for a balance 

Mr. Cummings. Sure. It has also been reported that among in- 
dustrial sources in the United States, coal and oil-fired power 
plants emit the most toxic air pollution and accounted for nearly 
50 percent of all pollutants in 2009. Do you disagree with that? 

Mr. CucciNELLl. I’m not in a position to disagree. I would note 
that we have some co-located among our utilities, oil and coal. One 
thing we’d love to have seen, because we use the oil very infre- 
quently — only when we have peak demand — if those had been ex- 
cluded from this rule, that’s one way they might have provided 
more flexibility for peak demand while still achieving many of the 
pollution reduction goals that they’ve set here. But there was no 
exception made for that. 

Mr. Cummings. It has been estimated that the proposed air toxic 
rule would save up to 53,000 lives by 2016. Have you heard that? 
Are you familiar with that? 

Mr. CucciNELLl. I’ve have heard that, yes. 

Mr. Cummings. Do you have any reason to disagree with that es- 
timate? 

Mr. CucciNELLl. It strikes me as quite optimistic, yes. But I 
don’t — it’s such a large number, but I haven’t done any inde- 
pendent research on that, no. 

Mr. Cummings. Mr. Attorney General, I understand that you 
asked a Federal judge — and you testified to this — to delay the final 
Air Toxic Rule for 1 year, making many of the same arguments you 
made here today. Was that in the form of a brief? 

Mr. CucciNELLl. It was, yes. 

Mr. Cummings. And are you aware that the Air Toxic Rules have 
been legally required by the Clean Air Act since 1990, 21 years 
ago? 

Mr. CucciNELLl. I am aware of that, yes. 

Mr. Cummings. I’d like to enter into the record the order of the 
judge denying this request. The same arguments we are hearing 
today have failed legal scrutiny, and Congress shouldn’t give them 
but so much weight. I would ask they be admitted in the record. 



14 


Chairman ISSA. Without objection, though I would note that it 
went hand-in-hand with the 30-day extension and may not be ger- 
mane 30 days from now. 

Mr. Cummings. I understand. 

These are basically the same arguments. Is that right? 

Mr. CucciNELLi. That same judge told the EPA that if they need 
more time, they could come back and she’d grant it. So it is not, 
from our perspective, a closed question. 

Mr. Cummings. I understand. 

With that, I yield back. 

Chairman IsSA. I thank the gentleman. 

We now go to the gentleman from the coal-producing alternate 
capitol, Cleveland, Ohio, Mr. Kucinich. 

Mr. Kucinich. Happy birthday, Mr. Chairman. 

Chairman IsSA. Thanks, Dennis. 

Mr. Kucinich. Mr. Attorney General, welcome to this committee. 

As Attorney General, isn’t part of your responsibility to protect 
the residents of Virginia and not put them at greater risk for ill- 
ness or even premature death due to air pollution? 

Mr. CucciNELLi. Certainly protecting the people of Virginia is an 
important part of my job, yes. 

Mr. Kucinich. Is it your responsibility to protect the people of 
Virginia from air pollution-related illnesses that could cause pre- 
mature death? 

Mr. CucciNELLi. Part of what we do in my office is enforce envi- 
ronmental laws. And we are aggressive about doing that. So, yes. 

Mr. Kucinich. How many prosecutions have you had of environ- 
mental polluters since you’ve been in office? 

Mr. CucciNELLi. Ordinarily, the way those are resolved is with 
joint decrees that involve the EPA. I don’t know how many. I know 
that we have had a regular flow of them. 

Mr. Kucinich. Have you recommended prosecution for polluters; 
and how many have you recommended? Can you be quite specific? 

Mr. CucciNELLi. We have resolved all of them with consent de- 
crees, meaning those who are defendants 

Mr. Kucinich. “We,” meaning who, Mr. Attorney General? 

Mr. CucciNELLi. Inevitably, it is our Department of Environ- 
mental Quality which we typically are negotiating on behalf of, and 
the EPA, with polluters 

Mr. Kucinich. Have you ever been involved personally in any of 
the negotiations related to resolving pollution — complaints over air 
pollution? 

Mr. CucciNELLi. My personal involvement has related to approv- 
ing those resolutions negotiated by the attorneys in my office and 
with the EPA and with the defendants in question. 

Mr. Kucinich. And do you know what the outcome of those have 
been? Have they been consent agreements on behalf of commu- 
nities that have had complaints about pollution? 

Mr. CucciNELLi. Yes, that’s exactly how they’ve been resolved, 
with typically fines and requirements going forward, enforced by 
court order, for additional care to be taken, specific steps to be 
taken. 

Mr. Kucinich. So your office has been instrumental, you’re say- 
ing, in causing polluters to be fined. 
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Mr. CucciNELLi. Yes. 

Mr. Kucinich. Do you have any information you can present to 
this committee right now about specific cases? 

Mr. CucciNELLi. I did not bring specific cases. 

Mr. Kucinich. But you could produce — will you produce — for this 
committee a list of such cases? 

Mr. CucciNELLi. I’d be glad to. 

Mr. Kucinich. Could you tell members of this committee — and I 
was particularly interested in some of the equations you were talk- 
ing about. You said that clean air standards — I’ll paraphrase it — 
that they can cost jobs. Is that your position? 

Mr. CucciNELLi. Sure. 

Mr. Kucinich. What kind of jobs do they cost? Can you be spe- 
cific as to the types of occupations? 

Mr. CucciNELLi. For starters, the most obvious is, since we are 
a coal State, southwest Virginia and the coal industry is affected, 
and unlike, say, the part of Virginia where I am from, northern 
Virginia, which has a fairly diverse economy, there’s not an eco- 
nomic alternative in southwest Virginia. So there is that challenge, 
which is the most overt. Then comes the industries and businesses 
reliant on energy as a major component of their costs. Certainly, 
any manufacturing that would take place which we have in Vir- 
ginia, primarily though not at all exclusively, in the southern part 
of Virginia and up the western part of the State, though again it 
is scattered, those would be 

Mr. Kucinich. Thank you. You’re saying that they cost jobs, by 
definition, in the coal industry. That’s your position. 

Mr. CucciNELLi. Sure. I assume that’s 

Mr. Kucinich. Is it possible if you don’t have clean air stand- 
ards, that it could also create health problems for people? 

Mr. CucciNELLi. Sure. That’s the tradeoff here. That’s the trade- 
off. 

Mr. Kucinich. Now, is dirty air good for poor people? 

Mr. CucciNELLi. Dirty air is not good for anybody. 

Mr. Kucinich. Because there would be less poor people if the air 
is dirty; or is it good for poor people because there will be less poor 
people if there is dirty air? 

Mr. CucciNELLi. Dirty air isn’t good for anybody. Jobs are good 
for everybody. 

Mr. Kucinich. Can you tell me — if you’re looking at job calcula- 
tions — about the jobs that are created by poor air standards? Can 
you think of jobs that are created by poor air standards? 

Mr. CucciNELLi. The comparison that we are looking at — and it 
isn’t our own, we are sort of swallowing all the studies, or as many 
of them being done — is compared to where we are now versus what 
is proposed. We are not suggesting anything ought to be undone, 
though I do think it would be far more appropriate for EPA to de- 
couple some of the elements of the rule they’re now proceeding on. 

Mr. Kucinich. Thank you, Mr. Chairman. I just wondered if the 
gentleman was including in his advocacy the jobs that are created 
for undertakers when people don’t survive as a result of poor air 
standards. 

Mr. CucciNELLi. No. 

Chairman ISSA. The gentleman may respond, if you would like. 
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Mr. CucciNELLi. Sarcastically, or in general? 

Chairman ISSA. You’re the witness. 

Mr. CucciNELLi. No. We’re trying to look at this in the aggre- 
gate. As I said, the one overt industry that can really he addressed 
from a Virginia standpoint is the coal industry and the spinoffs 
there. After that, it becomes the energy costs associated with the 
gradual rise in costs as those are incorporated through the utilities. 
Because the utilities pay none of this. It is the ratepayers who pay 
for all of this. 

Mr. Kucinich. Mr. Chairman, I appreciate you giving the gen- 
tleman a chance to respond, because he talked about the aggregate, 
which is what we’ve been talking about, because we’re saying that 
17,000 lives a year are on the line with respect to these regula- 
tions. 

Thank you, Mr. Chairman. 

Chairman IsSA. I thank you both. 

We now recognize the gentleman from Virginia, Mr. Connolly, for 
5 minutes. 

Mr. Connolly. Thank you, Mr. Chairman. And welcome, again, 
Mr. Attorney General. 

The National Capital Region, including northern Virginia, is clas- 
sified as a non-attainment region in terms of air pollution. Do you 
know what percentage of that air pollution is migrating pollution 
from coal-fired power plants? 

Mr. CucciNELLi. I do not. 

Mr. Connolly. Would it surprise you to learn that about a third 
of the air pollution in this region is attributed to those migrating 
pollution sources from coal-fired power plants not in this region? 

Mr. CucciNELLi. Well, I certainly wouldn’t expect everything we 
deal with this in region to have started here. I grant you that. But 
the specific numbers, I can’t really suggest. 

Mr. Connolly. But certainly as the Attorney General of Vir- 
ginia, representing, as you point out, all of Virginia, you can under- 
stand some of the anxiety and concern in the northern part of the 
State with respect to pollution caused by coal-fired power plants. 

Mr. CucciNELLi. I don’t think that concern is quarantined to 
northern Virginia. I think it’s shared across Virginia. 

Mr. Connolly. A point well taken. 

Mr. CucciNELLi. What is additionally shared is just a desire for 
balance to be achieved as we gradually try to keep our air cleaner 
and improve the standard of living in this country. 

Mr. Connolly. Mr. Attorney General, the proposition here is 
that, should this regulation go into effect, it would have dev- 
astating effects both on sources of electricity and on jobs. In 1990, 
with the Clean Air Act amendments, similar arguments were 
made. Do you know what happened to the price of electricity in the 
Commonwealth of Virginia? 

Mr. CucciNELLi. Not in 1990, no. 

Mr. Connolly. No. In the intervening 21 years, did it go up or 
down? 

Mr. CucciNELLi. I can speak to you back to the last decade or 
so but I can’t go back to 1990. 
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Mr. Connolly. Would it surprise you to learn that actually elec- 
tricity rates in the Commonwealth of Virginia in that time period 
have actually fallen by 35.6 percent? 

Mr. CucciNELLl. It would not entirely surprise me. 

Mr. Connolly. Well, does that not call into question perhaps, 
then, the claims that in this particular case, that won’t work and 
in fact electricity rates are going to go up? Given the experience 
we’ve had in the last 21 years, why should we put credence in such 
an argument? 

Mr. CucciNELLl. Certainly it would be a lot easier to analyze 
that argument if there were more than 134 days to look at 960,000 
comments, presumably not all of which are substantive, but if you 
just compare them to other rules. You all had your own here from 
this committee. I would look at some others, like the chemical re- 
covery combustion was 2 V 2 years; reciprocating internal combustion 
engine, a year and a half. For cement, the Portland cement manu- 
facturing. We’re looking at 4 V 2 months to consider the very ques- 
tions you all are lobbing this way with assumed answers. 

Mr. Connolly. Mr. Cuccinelli, unfortunately, my time is limited. 
Certainly, the Clean Air Act amendments of 1990 were far more 
sweeping than what’s in front of us now. What happened to elec- 
tricity rates, for example, in other States with coal-fired power 
plants — and I’ll list them: West Virginia, North Carolina, Pennsyl- 
vania, Ohio, Kentucky, and Alabama. Are their electricity rates in 
the intervening 21 years since that sweeping set of amendments, 
are they higher or lower relative to 1990? 

Mr. CucciNELLl. I don’t study other States’ electricity, specifi- 
cally. I study the national and compare it to Virginia, unless some- 
thing borders Virginia and we have a rate case where that’s rel- 
evant. 

Mr. Connolly. Would it surprise you to learn they’re also cheap- 
er? 

Mr. CucciNELLl. No, I wouldn’t be surprised either way, not 
knowing it. 

Mr. Connolly. Mr. Cuccinelli, correct me if I’m wrong, I was 
under the impression that, for example, under the Health Care Re- 
form Act, the Affordable Care Act, you were an advocate for nul- 
lification. You supported legislation in the General Assembly of 
Virginia that made universal mandates illegal under the Common- 
wealth of Virginia. Is that not correct? 

Mr. Cuccinelli. “Nullification” is an incorrect term and it sug- 
gests you don’t know history. “Nullification” is when a State says 
we’re not going to obey your Federal law. That isn’t what happened 
in Virginia. The General Assembly on a bipartisan basis passed a 
law. Two weeks later, the President signed PPACA, and those two 
were in conflict. As our constitutional structure provides, we went 
to court to resolve the disputes of authority related to those two 
laws. That is not “nullification,” Congressman. 

Chairman IssA. If the gentleman would suspend. 

Attorney General Cuccinelli, you can answer any question you 
choose to answer. However, you’re only bound to answer questions 
that are within the germaneness of the subject for which you were 
brought here. 

You may continue. 
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Mr. Connolly. Mr. Chairman, if I may — The purpose of my 
question was not to focus on health care. I wanted to give the op- 
portunity to the Attorney General to explain his position, because 
my question has to do with whether — you don’t like “nullification.” 
I’ll call it preemption. Does the Commonwealth of Virginia have a 
similar preemption right, if you don’t want to use the word “nul- 
lification,” with respect to this regulation, in your view as the At- 
torney General of Virginia? 

Mr. CucciNELLl. I think the commerce clause very clearly gives 
the Congress, and therefore the Federal Government, the broad 
power to address something like pollution across State lines. 
Whereas, if you compare that to the health care example, ordering 
a particular individual to go buy a product; not regulating them 
once they’re in commerce, but ordering them into commerce, is a 
completely different comparison. I have no constitutional com- 
plaints with what is going on in terms of the exercise of Federal 
authority here. My concerns are policy concerns and legal process 
concerns. 

Mr. Connolly. So you see the two as different. 

Mr. CucciNELLl. Oh, absolutely. We put those processes in place 
to protect not only the rights but to achieve the best policy out- 
comes. And I know, regardless of the opinions here, everyone would 
like to achieve the best possible outcomes for this country. I think 
that we are more likely to do that if we actually take a legitimate 
amount of time to consider the material that is now before us that 
is simply it is not humanly possible to consider all the comments 
that are now before us on this rule in the incredibly short time 
frame. 

Mr. Connolly. Thank you, Mr. Attorney General. 

Chairman IssA. I’d now ask unanimous consent that we be able 
to place in the record the details of the 1990 Clean Air Act, show- 
ing a 5-year period for rulemaking exception. Additionally, I’d ask 
unanimous consent that the statement by the Unions for Jobs and 
the Environment — these are all union organizations combining — 
that says EPA data implied that no coal unit in the United States 
meets all the proposed new sources, HAPS standards, regardless of 
the type of coal consumed or the effectiveness of its pollution con- 
trol devices. 

Again, that’s Unions for Jobs and the Environment public com- 
ments. 

[The information follows:] 
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Background 

Our members traditionally support U.S. EPA regulations for the installation of 
pollution controls at new and existing powerplants. Several UJAE members are 
directly involved in the construction, maintenance and operation of electric 
generation facilities, while others are involved in the supply and transportation of 
coal for electric generation. 

UJAE members recognize that the proposed MATS rule, restricting emissions of 
mercury and other hazardous air pollutants (“HAPS”) from new and existing fossil- 
fueled electric utility generating units, will have both positive and negative economic 
and job impacts affecting its members and their communities. On one hand, tens of 
thousands of job-years would be generated for the fabrication, construction, 
installation and operation of pollution control facilities. On the other hand, a 
potentially much larger number of permanent jobs may be lost in the mining, electric 
utility, and transport sectors if large numbers of coal-fired generating plants were 
closed in response to the rule. We regard this risk as real and substantial. 

Overview of Comments 

The purpose of these comments is to suggest improvements to the proposed rule that 
would reduce its net adverse impacts on employment by reducing the risk of 
widespread, near-term closures of existing coal-based generating units. We also urge 
EPA to provide a basis for the construction of well-controlled new coal units. EPA 
data imply that no coal unit in the United States meets all of the proposed new source 
HAPS standards, regardless of the type of coal consumed or the effectiveness of its 
pollution control devices. Eliminating this de facto new source prohibition, and 
increasing the flexibility of the rule’s provisions for existing sources, including the 
time provided for compliance, are key to reducing the net adverse job impacts of the 
rule. 

UJAE appreciates the numerous innovations that EPA has incorporated in the MATS 
rule, including the use of alternative compliance standards and an expanded 1 3 1 unit 
sample for calculating emission rate floors for acid gases, particulate matter (“PM”) 
and trace metals. 

The issue of overarching importance to UJAE members is the time allowed for 
compliance with MATS. The 36-month statutory compliance period provided by 
Section 1 12 of the Clean Air Act (“CAA”) is utterly inadequate for designing, 
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financing, permitting, and constructing the multitude of retrofit pollution controls 
needed to comply with the rule. EPA’s proposal offers the potential for case-by-case 
one-year extensions of the compliance period. However, a case-by-case approach 
does not provide adequate certainty for investment planning because it invites 
administrative delays and potential litigation. An expedited pathway for obtaining 
one-year extensions could mitigate these concerns. 

We recommend that EPA provide an across-the-board one-year extension for 
compliance as it has done in other Section 112 rulemakings such as the Marine 
MACT ruie. The Marine MACT rule affected only 20 marine terminals. Together, the 
MATS and Industrial Boiler MACT rules will affect more than 2,000 coal-fired 
boilers. Ultimately, we believe that an extended five year timetable for compliance 
will be needed to reduce the number of utility generating units closed while 
increasing the number of pollution control retrofits. A five year compliance 
timeframe would help to reduce adverse impacts on the workers and communities 
subject to sudden plant closures. 

We further suggest that EPA seek a 6- to 12-month delay in the promulgation of the 
final rule. This is among the most technically complex rules ever developed by EPA, 
and the agency will receive hundreds of suggested revisions to the proposed rule in 
this comment period. Properly digesting and analyzing these comments, and 
formulating revisions to the proposed rule, will require more than a few months. 
Recent experience with the Industrial Boiler MACT rule underscores the importance 
of providing adequate time to consider and respond to comments in complex Section 
112 rulemakings. 

UJAE disagrees with EPA’s analyses that MATS would produce a modest net 
negative or net positive impact on employment,' and that the rule would induce only 
10 Gigawatts (GW) of coal-based capacity to close." The balance of evidence from 
studies undertaken subsequent to the proposal suggests that 35 to 60 GW of coal 
capacity will close. The average retirement estimate from a group of recent studies is 
44 GW. EPA's optimistic assumptions on the widespread application of dry sorbent 
injection technology may have contributed to the agency’s low estimate of coal plant 
retirements. 

Our preliminary analysis (February 2010) of “units at risk” screened the DOE/NETL 
database for unscrubbed units smaller than 400 MW and more than 40 years old. 

Some 56 GW of capacity at 433 units met these criteria. This estimate, together with 
independent studies released subsequent to the proposal, implies a much larger risk of 
permanent job loss than EPA’s Regulatory Impact Analysis (“RIA.”) We note that 
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EPA’s job impact analysis did not attempt to estimate the “multiplier” effects of job 
losses in sectors such as coal mining and electric generation, and did not consider the 
adverse employment effects of higher electric rates.'" 

We offer specific recommendations for revising the proposed PM limit for existing 
sources based on an analysis of EPA’s sample group of 131 units. When we removed 
units that do not employ scrubbers or sorbent injection - precisely the kinds of 
technologies that will be required to meet the proposed existing source limits for 
mercury, acid gases and particulate matter - the resulting PM emission rate of the 
sampled units is more than twice EPA’s estimate. The downward bias of EPA’s 
sample group should be corrected. 

UJAE also recommends revision of the approach that EPA employs to set new source 
emissions. EPA’s methodology creates a “ErankenPlant” of emission limits drawn 
from units with disparate coal supply and technology configurations. An alternative 
approach should be developed that sets a suite of emission limits based on the best 
performing units for different coals and emission control technologies consistent with 
current CAA permitting requirements. Alternatively, the new source emission limits 
should be subcategorized by various coal types to ensure that all coals are able to 
meet applicable HAPS. Setting a single new source MACT limit for a specific 
emission, based on data from a single best-performing unit, disenfranchises huge 
segments of the U.S. coal reserve base with different chemical characteristics for 
mercury, chlorine, sulfur, ash and other factors. 

We are concerned that the proposed alternative S02 standard for units unable to meet 
the acid gas standard for HCL may not be achievable even at well-controlled units 
burning higher-sulfur coals. The majority of coals produced in Ohio, Indiana and 
Illinois would not meet the proposed alternative S02 limit at units achieving 95% 

S02 control. Data provided by EPA indicate, for example, that Ohio may lose one- 
third of its coal production due to switching to lower-sulfur coals.” We recommend 
that EPA develop an alternative S02 standard that takes fuel sulfur content into 
account through subcategorization. Alternatively, EPA should consider 
subcategorizing the HCl standard based on coal chemistry (e.g., Cl or S) to ensure 
that well-controlled units equipped with scrubbers and SCRs can meet the HCl 
standard. 

In addition, EPA needs to take into account the impact of the parallel Boiler MACT 
rule, now under reconsideration, on the supply and demand for retrofit labor, 
equipment, parts and supplies. More than 900 industrial coal boilers are affected by 
Boiler MACT, and many of these units will be competing with utilities for retrofits 
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during approximately the same time period. The combined demands on equipment 
suppliers of these two rules should be assessed to determine the feasibility of 
accomplishing compliance within 3 to 5 year timeframes. 

UJAE notes that more than 99% of the public health benefits that EPA claims would 
result from the MATS rule are “co-benefits” from the reduction of PM2.5 and other 
non-toxic emissions. Benefits from the rule’s mercury reductions are minimal, on the 
order of $0.5 to $1.5 million net present value, reflecting the rule’s very modest 
impact on mercury deposition.'' EPA’s RJA projects that the rule will reduce mercury 
deposition by 1% in the continental U-S." 

We defer detailed comment on the rule’s public health benefits to experts in health 
and risk sciences. We are concerned, however, that the agency’s “per ton” health 
benefits methodology “does not fully reflect local variability in population density, 
meteorology, exposure, baseline health incidence rates, or other local factors that 
might lead to an over-estimate or under-estimate of the actual benefits of controlling 
S02;” does not attempt to speciate PM based on chemical toxicity;'"' and counts 
criteria pollutant benefits from PM and S02 reductions that likely will result in any 
event due to compliance with other provisions of the Clean Air Act, including the 
2010 1-hour S02 National Ambient Air Quality Standard (“NAAQS”) and pending 
revisions to the PM2.5 standards. We also disagree in principle with the calculation 
of premature deaths and other health impacts at exposure levels below the primary 
NAAQS.”' The CAA requires EPA to establish primary NAAQS at levels to protect 
even sensitive members of the population from any adverse health effects from air 
pollution with an adequate margin of safety and without regard to cost. If adverse 
health effects are observed at levels below the primary NAAQS, the CAA provides a 
regular process for reviewing and revising the standards. 

Comments on New Source HAPS 

The proposed MATS mle would preclude the construction of any new coal-based 
electric generating units due to the severity of its emission limitations for mercury, 
acid gases and particulate matter (“PM.”) Data provided by EPA on June 8, 201 1, 
show that no unit in EPA’s sample of more than 200 coal-based generating units 
meets the combined MATS new source emission limits for mercury, acid gases and 
PM (see Attachment 1 and table below.) 
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Indeed, the proposed limits for new sources, based on single-unit observations, are so 
stringent that only a handful of units in the Information Collection Request (“ICR”) 
database could meet the proposed new source limits: 

Units in the ICR Data Base Meeting Proposed New Source HAPS 


HAPS new source standard 

No. of units meeting standards 

Lignite hg beyond the floor 

3 

Hg, PM and HCl floors combined 

0 

Bituminous/subbituminous Hg floor 

17 

PM floor 

18 

HCl floor 

14 


Source: U.S. EPA (see Attachment 1). 


The extent of nominal noncompliance with the proposed new source limits is 
overwhelming, despite the inclusion within the ICR database of more than 100 
extremely “well-controlled units,” including some 40 units equipped with activated 
carbon injection for mercury control, 65 bituminous units equipped with wet 
scrubbers, and dozens of units equipped with fabric filters for PM control. 

The rule’s effective prohibition against the construction of well-controlled new coal 
generating units reflects the “FrankenPlant” nature of EPA’s methodology to set new 
source HAPS. For each emission limit, EPA selected the best performing unit from 
its ICR database, regardless of the type of coal burned, pollution control 
configuration, or boiler type or size. EPA’s summary of its new source MACT limit 
analysis appears in the table below, prior to the agency’s revision of the mercury 
limits to correct a statistical error: 

SUMMARY OF MACT FLOOR RESULTS FOR COAL-BASED NEW SOURCES 
Subcategory PM HCl Mercury 

Coal-fired unit designed for coal > 8,300 Btu/lb. 

Avg. of top performer 0.03 Ib/MWh 0.2 Ib/GWh 0.00001 Ib/GWh. 

99% UPL of top performer (test runs) .... 0.050 Ib/MWh 0.30 Ib/GWh 0.000010 Ib/GWh. 

Coal-fired unit designed for coal < 8,300 Btu/lb. 

Avg. of top performer 0.03 Ib/MWh 0.2 Ib/GWh 0.02 Ib/GWh. 

99% UPL of top performer (test runs) .... 0.050 Ib/MWh 0.30 Ib/GWh 0.040 Ib/GWh. 

Source: 76 FR 24976, 26058 (May 3, 201 1, footnotes omitted.) 
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EPA has indicated^ that the proposed new source PM limit of 0.05 Ibs/MWh is based 
on test data from the Dunkirk plant (Unit #1) in New York, a facility that is equipped 
with a fabric filter and sorbent injection. This 75 MW unit could not be permitted 
under prevailing Best Available Control Technology (“BACT”) requirements for the 
control of S02 and NOx emissions. Meeting these standards typically would require 
a wet or dry flue gas scrubber for S02 control, selective catalytic reduction (“SCR”) 
for NOx control, and a baghouse or fabric filter for PM control. Additional controls 
for mercury such as activated carbon injection technology (“ACT’) also may be 
required to meet the mercury limit proposed in this rule. 

The mercury limit for new sources was developed from the Nucla circulating 
fluidized bed plant in Colorado.” This facility is the world's first utility-sized power 
plant to employ atmospheric circulating fluidized-bed combustion. It burns a high- 
quality Colorado bituminous coal that ranks 9’’' lowest in mercury content among the 
coals supplied to 200 units in the ICR November 2010 database. This 100 MW unit 
employs SNCR for NOx control and is equipped with a fabric filter for PM control. It 
lacks a scrubber or other technologies for S02 control, but achieves 70% S02 control 
through its circulating fluid bed technology. This unit, despite its innovative features, 
could not be permitted today as a NSPS/BACT source. It is not representative of the 
kinds of boiler designs or emission control technology configurations needed to 
comply with current CAA permitting requirements, or with the range of U.S. coal 
types likely to be employed in new baseload generating units. 

We urge EPA to resolve the “FrankenPlanf’ problem in its proposed new source 
HAPS by providing a suite of HAPS limits reflecting differences in coal chemistry 
among bituminous, subbituminous and lignite coals, and the types of emission 
controls typically needed to comply with NSPS and BACT requirements for criteria 
air pollutants. These data are readily available in the ICR database. 

The table below illustrates one possible approach for specifying HAPS limits 
appropriate for different input coal varieties and emission control configurations: 
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Illustrative Subcategorization of New Source HAPS 


Coal/controls 

PM 

HCL 

Mercury 

BIT WFGD SCR FF 

Plant A 

Plant A 

Plant A 

BIT DFGD/SD SCR 

FF 

Plant B 

Plant B 

Plant B 

SUB WFGD SCRFF 
ACI 

Plant C 

Plant C 

Plant C 

SUB DFGD/SD SCR 

FF ACI 

Plant D 

Plant D 

Plant D 

LIG DFGD FF ACI 

Plant E 

Plant E 

Plant E 


Notes: BIT - Bituminous; SUB - Subbituminous; LIG- Lignite; WFGD - Wet 
scrubber; DFGD - Dry Scrubber; SD - Spray Dryer; SCR - Selective Catalytic 
Reduction; FF - Fabric Filter or Baghouse; ACl - Activated Carbon Injection. 


In the alternative, EPA could set individual new source HAPS based on coal input 
characteristics, using several different coal types representative of the U.S. coal 
reserve base, coupled with recent BACT permitting decisions, to help ensure that all 
types of coal can be used in well-controlled new units. 

PM Limits for Existing Sources 

EPA’s sample of 13 1 units used to determine the non-mercury PM MACT floor for 
existing units is inappropriate, and the resulting limit of 0.05 lb MWh is flawed. The 
ICR sample included a large number of units lacking scrubbers or other S02 controls 
that add particulate matter to the flue gas stream, and that must be removed by PM 
collection devices such as baghouses or electrostatic precipitators (“ESPs.”) 

We used EPA’s ICR database of 200+ coal units to calculate “Top- 130” emission 
rates for the best-performing units, ranked by filterable PM in Ibs/mmbtu. The 
attached spreadsheet (Attachment 2) calculates average emission rates and standard 
deviations for the top- 130 units similar to the approach EPA applied to these data. 
Variability is not taken into account through UPL calculations. 

The analysis next removed from the ICR sample all units not controlled for either 
S02 or mercury (e.g., wet or dry scrubbers, spray dryers, sorbent injection, or ACI). 
This created a new data set of 124 “controlled” units that is more representative of 
control technology configurations required by the proposed MACT limits for acid 
gases, metals, mercury, etc. The units removed from the sample are typically 
equipped only with ESPs or fabric filters, and do not have additional particulate 
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loadings to their PM removal devices caused by scrubbers, sorbent injection, or other 
controls needed to meet proposed MACT emission standards. 

As a separate check on the results, the emission rates for 26 units equipped with spray 
dryers were calculated. These are among the best performing units for acid gases and 
other hazardous air pollutants in the EPA ICR database. 

The tables in Attachment 2 provide detailed results for the sample groups. The 
filterable PM and condensable PM2.5 emission rates for the three samples are as 
follows: 

Average PM Emission Rates in Lbs/MMBTU of Alternative ICR Samples 



Top-130 

Controlled-124 

26 Spray Dryers 

Filterable PM 

0.0046 

0.0108 

0.0105 

Diff vs Top- 130 

n,a. 

2.35X 

2.28x 

Condensable 

PM2.5 

0.0122 

0.0134 

0.0142 

Diff vs Top- 130 

n.a. 

l.lOx 

1.16x 


The “Top-130” unit ICR sample is not representative of the technology 
configurations needed to comply with the proposed MATS rule. It includes many 
units without S02 or mercury controls, with relatively low PM emission rates. This 
tends to bias the sample average emission rate downwards, relative to an alternative 
sample group of units equipped with a variety of controls needed to meet MACT 
standards. The average emission rate of filterable PM for the “Controlled- 124” units 
is more than twice as great as the Top- 130. Their average condensable PM2.5 
emission rate is marginally higher than the Top-130. 

The results obtained for the sample of 26 units equipped with spray dryers are very 
close to the findings for the “Controlled- 1 24” unit sample, illustrating the downward 
bias of the Top- 130 sample. 

This analysis suggests the need for more refined data analysis of the ICR dataset, 
including recalculation of allowable PM limits taking control technology 
configurations and variability into account through UPL calculations. MACT 
emission floors for the “top- 13 1” existing sources should be based upon the best 
performing units equipped with control technologies similar to those needed for 
compliance with MACT (e.g., scrubbers, spray dryers or sorbent injection.) 
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HCL Limits and the Alternative S02 Standard 

EPA is proposing an acid gas standard of 0.002 lb HCL per mmbtu, or 200 
Ibs/TBTU, for existing coal-based generating units. In the alternative, the agency 
proposes an S02 emission rate standard of 0.20 lbs S02/mmbtu. We agree in 
principle that an alternative S02 standard should be available to units unable to 
achieve the HCL limit. 

UJAE is concerned that many well-controlled plants equipped with flue gas scrubbers 
may not be able to meet either of the proposed acid gas standards. Data provided by 
EPA (Attachment 1) indicate that a substantial number of both eastern and western 
scrubbed plants will be able to meet the proposed standards. However, many well- 
controlled units in the ICR database do not meet the proposed HCL limits. The table 
below illustrates the characteristics of several of these units: 


Well-controlled Units Not Meeting HCL Floor of 0.002 Ib/mmbtu 


Unit 

State 

Fuel 

Controls 

S02 emissions 

Big Bend 01 

FL 

BIT 

FGD, ESP 

n.a. 

Cogentrix 1 

VA 

BIT 

SD, FF 

0.72 Ib/mmbtu 

Reid Gardner 1 

NV 

BIT 

Venturi, FF 

0.06 Ib/mmbtu 

Asheville 1 

NC 

BIT 

NEW BW, SCR. 
ESP 

0.05 Ib/mmbtu 

Arapahoe 4 

CO 

SUB 

DSl, FF 

0.38 Ib/mmbtu 

Big Bend 2 

FL 

BIT 

FGD. SCR, ESP 

n.a. 

Gavin 1 

OH 

BIT 

FGD. SCR, ESP 

0.27 Ib/mmbtu 

Gavin 2 

OH 

BIT 

FGD, SCR, ESP 

0.29 Ib/mmblu 

Mitchell 2 

WV 

BIT 

FGD, SCR, ESP 

0.07 Ib/mmbtu 

Mitchell 1 

WV 

BIT 

FGD, SCR, ESP 

0.06 Ib/mmbtu 

Sioux 

MO 

SUB/BIT 

FGD, SNCR, 

ESP 

n.a. 

James River 1 

VA 

BIT 

SD, FF 

0.49 Ib/mmbtu 

James River 2 

VA 

BIT 

SD, FF 

0.49 Ib/mmbtu 

Cedar Bay 1 

FL 

BIT 

DFGD, SNCR, 

FF 

0.13 Ib/mmbtu 

Cedar Bay 2 

FL 

BIT 

DFGD, SNCR, 

FF 

n.a. 

Culley Config2 

IN 

SUB 

FGD. FF 

n.a. 

Culley ConfigJ 

IN 

SUB 

FGD, SCR, FF 

n.a. 


Source: Derived from EPA ICR Database (November 2010) and Responses to Labor Questions 
(Attachment 1, Plants Meeting Existing Source HCL Standard, June 2011.) 
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Several of these units are able to meet the alternative S02 standard of 0.20 lb 
S02/mmbtu. However, the higher-sulfur coals supplied to scrubbed plants in the 
eastern U.S. may not be able to achieve such an emission rate even with an assumed 
95% S02 removal rate (for comparison, EPA is proposing a new source NSPS of 
97% S02 removal in this rulemaking, based on its analysis of the best-performing 
units.) 

Our assessment of FERC Form 423 coal delivery data for 2008 (Attachment 3), 
indicates that 125 million tons, or 12% of total coal deliveries to utilities in 2005, 
would not meet the alternative S02 standard at units equipped with 95%-removal 
scrubbers. The impacts on individual Midwestern states could be particularly severe, 
as illustrated by the charts below. These show the percentage of 2008 coal deliveries 
from mines in Ohio, Indiana and Illinois that would exceed the 0.20 lb S02 
alternative standard at well-controlled units. 
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Indiana 2008 Coal Shipn^nts Assuming 

95% S02 Reduction 



28,683 


1 , 843,464 

to 
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4 , 513,989 
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10 , 523,050 

CO 

3 

13 , 204,375 
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19 , 435,059 


25 , 432,671 
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S02/MI«TU @ 95% Reduction 


0.5 


c E 
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Illinois 2008 Coal Shipments Assuming 
95% S02 Reduction 

43 . 

1 , 686,830 
4 , 459,111 
6 , 443,740 
9 , 336,374 
14 , 273,219 
18 , 151,282 
21 , 280,967 
23 , 693,989 

0 0.1 0.2 0.3 0.4 0.5 0.6 0.7 

LBS S02/MMBTU @ 95% 



In view of these results, UJAE recommends that EPA consider subcategorizing the 
alternative S02 standard to reflect sulfur content. For example, a standard could be 
set for units burning higher-sulfur coals with sulfur contents such as 2.0% and higher, 
with a lower standard for units consuming lower-sulfur coal. 
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Alternatively, EPA could consider subcategorizing the HCl standard based on coal 
chemistry (e.g.. Cl or S) to ensure that well-controlled units equipped with scrubbers 
and SCRs are able to meet the HCl standard. 

Mercury Limit for Existing Sources 

EPA revised the mercury limits for both new and existing sources subsequent to the 
March 16 proposal, correcting errors in the statistical evaluation of MACT floor 
limits. The mercury limit for existing sources burning coals >8,300 BU/lb. was 
revised from 1.0 Ib./TBTU to a level of 1.2 Ib./TBTU. The corrected standard is 
based on an analysis of the performance of some 40 units in the ICR database, nearly 
all equipped with ACI technology for mercury control. 

EPA’s mercury analysis using the top-12% of its ICR sample departs from the “top 
131” units used to determine the HCl and PM limits, and omits many units burning 
bituminous coals with wet scrubbers and SCRs. This combination of fuels and 
technologies is widely recognized as highly effective for mercury control. EPA 
should reanalyze the existing source mercury floor using the top-13 1 performing 
units in the ICR database. Virtually all of these units are equipped with controls that 
remove mercury, ranging from fuel pre-treatment to scrubbers and baghouses. 

Preliminary Assessment of “Units at Risk” 

The coal units most vulnerable to premature retirement due to MATS are older (e.g., 
>40 years) and smaller (e.g., <400 MW) units that are cycling or “load- following” 
units. The additional capital and O&M costs associated with scrubbers or sorbent 
injection and baghouses would tend to knock many of these units off the dispatch 
curve - meaning they would not run frequently enough to recoup the costs of 
controls. Combined cycle natural gas units, where available, likely would pick up 
their share of generation. Credit Suisse estimates that additional natural gas demand 
created by coal unit shutdowns could reach 5 to 10 Billion Cubic Feet per day by 
2017.'“ 

A preliminary assessment of coal “units at risk” and related potential job losses is 
contained in Attachment 4, based on data sorted from the 2007 DOE/NETL Coal 
Plant Data Base, updated for information on recent scrubber retrofits and retirements. 
The units included in the screening are more than 40 years old and between 25 MW 
and 400 MW, without installed or planned scrubbers. 
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A total of 433 units with 56 Gigawatts of capacity are included in the screening 
results. The average unit size is 135 MW, with an average age of 52 years. For 
comparison, the average age of the 9.9 GW of units retired in EPA’s analysis is 5 1 
years, with an average capacity of 109 MW.*'" The coal consumed by these 433 
units, 133 million tons in 2005, represented 13% of U.S. utility coal consumption in 
that year. 

The inclusion of any unit in this screening analysis is not intended to imply that the 
unit would close as a consequence of MATS. Many smaller units may be viable 
retrofit candidates. By the same token, some larger units may be closed in response to 
the rule due to site constraints, cost, or other considerations. We also recognize that 
several units included in the 2007 NETL database may be subject to consent decrees 
or retirement announcements that are not reflected in this preliminary assessment. 

The 2005 generation from these units provided a substantial share of total electric 
generation in several regions (using a 2009 state generation baseline): 18% in the 
East North Central region, 14% in the West North Central, and 12% in the South 
Atlantic. In several states, these units supplied 20% or more of total generation. 

Job Loss Estimates 


The potential job losses associated with the closure of large numbers of older and 
smaller coal units could be significant, amounting to more than 50,000 direct jobs in 
the coal, utility and rail industries, with a total job loss including indirect jobs of 
25 1,300. The table below summarizes estimated direct job losses in the utility, coal 
and rail sectors by region based on the 2005 electric generation of affected units. 
Indirect job losses are estimated using Department of Commerce RIMS II multiplier 
data for the electric, gas and water utility industries, specific to each state. 

These estimates do not account for short-term job gains for emission control 
fabrication and construction, or for related permanent job increases for control 
operation. They do not consider jobs associated with the construction and operation 
of alternative generation. They are intended to provide an order-of-magnitude 
estimate of the potential gross permanent job displacements resulting from 
widespread retirements of smaller and older coal power plants. 
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Potential Job Losses Due to Closure of Coal “Units at Risk,” 
25-400 MW, >40 years old w/o existing or planned scrubbers 



No. of units 

Direct jobs 

Total jobs 

New England 

11 

1,975 

6,552 

Middle Atlantic 

34 

2,564 

13,101 

E. No. Central 

146 

17,605 

82,873 

W. No. Central 

74 

6,868 

29,880 

So. Atlantic 

98 

14,324 

63,304 

E. So. Central 

55 

9,141 

46,570 

Mountain 

15 

1,675 

9,010 

Total U.S. 

433 

54,151 

251,291 


Source: See Attachment 4. 


The estimates of potential plant closures presented here are generally consistent 
with other analyses developed subsequent to the announcement of the proposed 
rule on March 16, 201 1. The table below summarizes recent projections of 
generating capacity closures anticipated as a result of EPA rulemakings: 

Recent Projections of Coal Capacity Closures Due to EPA Rules 


Source 

Rules 

Capacity 
retired (GW) 

Timeframe 

FBR Capital 

Markets (4/13/1 1) 

MATS 

35-50+GW 
(depends on 

DSl use) 

2015 

Credit Suisse* 

(4/11) 

MATS/TR 

~60 GW 
(base case) 

2015-17 

Bipartisan Policy 

Ctr. (6/13/11) 

MATS/TR/ 

316(b) 

15-18 GW 
net 

2015 

NERA/ACCCE 

(6/11) 

MATS/TR 

48 GW net 
of 5 GW 

BAU 

2016 

AEP** (4/11) 

MATS/TR 

~54 GW 

2015 

Average*** 


~44GW 



* Credit Suisse estimates from April 26, 201 1, EIA Energy Conference. 

** AEP estimates from April 26, 201 1 EIA Energy Conference (“almost all unscrubbed 
small units will retire by 2015”), 

*** Based on midpoint where values are expressed in a range. 
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EPA Overestimates Reliance on Dry Sorbent Injection 
And Underestimates Unit Retirements 

The Regulatory Impact Analysis (“RIA”) for the proposed MATS rule indicates that 
EPA expects dry sorbent injection (“DSI”) to play a prominent role in utility 
compliance with the proposed acid gas standards. As shown in the chart below from 
the MATS RIA, DSI installations increase from 9 GW in the base case to 65 GW in 
the Toxics Rule case. Major increases also are projected for activated carbon 
injection (“ACI”) for mercury control and for fabric filters to control PM emissions. 
Only 1 GW of wet scrubbers is projected to be added, along with 25 GW of dry 
scrubbers. 


Figure S-6. Retrofit PoUutioQ Control lostaliationt on Coal-fired Capacity' (by 
lechnolo^') i^ith the Base Case and nith the Proposed Toxics Role, 2015 (GW*) 



WoiFGD DryFGD DSl SCK AD fF 


Kott: Tb« bem'cet: ccaToUed ctpaclty x ±« ba>e case sod uad^ ibe proposed Tcxics R'deuiay ao; Decttsstlly 

equal cew reoof.t ccssrucaca. Uace cooirclUd cspacry abostreCKn i&cremeotal cperadea of dispatcbable ccseois a, 

2015. Fee diis reasca. aod to rovmdx;, a tbe rest abos'e cay ao: leflecr 6* incresMsn displayed ia due 

figure. Sec IPM Dcoxoeountt for 3:io» iafon&aaes oa dirpat:hable coceoU . 

Sotvee. Icrasrsred Flaszhi Model nx by SFA. 201 1 . 

EPA’s estimates of the annualized capital and fixed and variable O&M associated 
with the installation of these controls is summarized in the RIA table below. 


Table S-6. Capital. FOM, and VOM Costs by Coatiol Technology for the Proposed Toxics 



Drs' 

FGD- 

FF 

DSI 

FF 

ACT 

FGD 

Ungrade 

Waste 

Coal 

FGD 

Total 

Capital 

l.«! 

42S 

1.092 

1.4SS 

669 

94 

5.201 

FOM 


tl 

41 

48 

0 

20 

431 

VOM 

377 

1.241 

103 

627 

0 

66 

2.416 

i015 ABSual 
Capital-FOM+VOM 

1030 

1.740 

1.23S 

1175 

669 

179 

8-04S 


Source; Xiitesrsted Plasriu* Mode, nx bj'EFA^ 2011. 
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The largest annualized cost increase in 2015 is for mercury controls (ACI), followed 
by dry scrubbers plus fabric filters. The costs of DSI are concentrated in variable 
O&M for sorbent, with relatively modest capital costs. 

DSI is predominantly applicable to smaller units burning low-sulfur subbitumlnous 
coals. We believe that many utilities may view DSI as effective for reducing HCL, 
but at best as a short-term solution for achieving further S02 reductions. In 
comparison to EPA’s projection of 56 GW of incremental DSI retrofits, the 
Bipartisan Policy Center’s analysis using the ICF Integrated Planning Model - the 
same model that EPA employed - projected 20-25 GW of DSI retrofits.’"'^ 

DSI is capable of high levels of S02 removal under certain operating conditions. 
However, observed operational performance of systems using sodium bicarbonate 
indicate S02 removal rates in the range of 20% to 60%, well below the >90% S02 
removal typically associated with wet scrubbers. Data from a leading DSI vendor, 
summarized in the chart below, show the removal rates for HCL and S02 at 
increasing bicarbonate flow rates in the range of 75%-95% for HCL and 20% to 60% 
for S02. DSI technology appears to be highly effective in removing acid gases, but 
less effective in removing S02 that will come under increasing regulatory pressures 
due to the 2010 1-hour S02 standard and pending EPA NAAQS revisions. 

HCl and S02 Reductions with Sodium Bicarbonate 



Source: Y. Kong and M. Atwell, HCl and S02 Mitigation with Dry Injection of Trona or 
Sodium Bicarbonate, Electric Power 201 1, May 10-12, 201 1, Rosemont, IL, slide 13. 
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Independent analysts believe that DSI is likely to be employed at smaller units by 
unregulated merchant generators, with regulated utilities more likely to install 
scrubbers.'" 

The industry planning process for retrofits considers more than the requirements to 
comply with MATS. Additional emission controls “beyond MACT” may well be 
needed to address requirements under future revisions of the ozone and PM2.5 
NAAQS, as well as the 2010 1-hour ozone standard. These could entail retrofit 
scrubbers and SCRs to achieve high levels of S02 and NOx control, with substantial 
capital and operating costs. Indeed, EPA has indicated that it intends to revise the 
proposed Clean Air Interstate Rule for S02 and NOx in response to future revisions 
of the NAAQS: 

Ongoing reviews of the ozone and PM2.5 NAAQS could result in revised 
NAAQS. To address any new NAAQS, EPA would propose interstate 
transport determinations in future notices. Such proposals could require 
greater emissions reductions from states covered by this proposal and/or 
require reductions from states not covered by this proposal.^'" 

When MATS is modeled in isolation, rather than in the context of the array of 
regulatory requirements facing the electric generation industry, model output may 
differ markedly from business decisions based on a broader view of regulatory 
requirements. For example, many of the smaller units that EPA projects to retrofit 
DSI to reduce S02 and acid gases also may be faced with additional NOx control 
requirements to meet pending revisions of the primary ozone NAAQS. The addition 
of capital and operating requirements for SCR technology could force these units off 
the dispatch curve. Similarly, scrubbers may be needed to comply with future 
revision of the primary PM2.5 standards. Industry retirement decisions made in 
response to MATS will consider these and other pending CAA requirements. 

The Three-Year Compliance Window Must Be Extended 

The issue of overarching importance to UJAE members is the time allowed for 
compliance with MATS. The 36-month statutory compliance period provided by 
Section 1 12 of the Clean Air Act is utterly inadequate for designing, financing, 
permitting, and constructing the multitude of retrofit pollution controls needed to 
comply with the rule. EPA’s proposal offers the potential for case-by-case one-year 
extensions of the compliance period, but a case-by-case approach does not provide 
adequate certainty for investment planning or assurance against reliability impacts in 
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states with large numbers of affected units that will retire or require outages to retrofit 
controls. A case-by-case approach also may invite administrative delays and 
litigation. An expedited permitting pathway could help to mitigate these concerns. 

The chart below summarizes a major electric utility’s actual construction experience 
in retrofitting FGD technology on its coal-based generating plants. Overall, five 
years are needed to complete a retrofit project, including processes for permitting and 
other regulatory approvals. Only the final 28 months is dedicated to actual 
construction of the pollution controls. A similar time line would apply to projects 
involving multiple installations of “smaller” controls such as DSI and ACI, and to the 
major engineering and construction requirements for replacing ESPs with fabric 
filters. 


Typical AEP FGD Retrofit 
Timeline 



SS 


AMERKAN 

ELECTRIC 

POWER 


TimelinB mUestonB lengths based on actual AEP construction experience 
Phases could be longer if the support system becomes strained from multiple 
companies facing similar compliance deadlines 

From 2003-10 AEP retroFitted 7,800 MWs (9 units), using over 35 million work 
hours at a cost of over $3.6 billion 


Source: American Electric Power, Inc., “Cost and Economic Impacts of Pending EPA 
Regulations,” El A Energy Conference, April 20I I . 

In addition, EPA needs to take into account the impact of the parallel Boiler MACT 
rule’''^", now under reconsideration, on the supply and demand for retrofit labor, 
equipment, parts and supplies. More than 900 industrial coal boilers are affected by 
Boiler MACT, and many of these units will be competing with utilities for retrofits 
during approximately the same time period. The combined demands on equipment 
suppliers of these two rules - together affecting more than 2,000 large coal-fueled 
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boilers - should be assessed to determine the feasibility of accomplishing compliance 
within 3 to 5 year timeframes. 

We recommend that EPA provide an across-the-board one-year extension for 
compliance as it has done in other Section 112 rulemakings such as the Marine 
MACT rule, which involved only 20 sources subject to MACT.’''^'" We believe that 
an extended timetable for compliance, to 5 years, is needed to reduce the number of 
units closed while increasing the number of pollution control retrofits. A 5-year 
compliance timeframe, which would entail use of the Act’s provisions for a 
Presidential exemption, would reduce adverse impacts on the workers and 
communities otherwise subject to sudden plant closures, and allow for more effective 
management of the risks of potential reliability problems in specific regions. 

Finally, we suggest that EPA seek a 6- to 12-month delay in the promulgation of the 
final MATS rule. This is among the most technically complex rules ever developed 
by EPA, and the agency will receive hundreds of suggested revisions to the proposed 
rule in this comment period. Properly digesting and analyzing these comments, and 
formulating revisions to the proposed rule, will require more than a few months. 
Recent experience with the Boiler MACT rule for industrial sources underscores the 
importance of providing sufficient time to consider and respond to comments in 
complex Section 1 12 rulemakings. 

Respectfully submitted, 


Bill Banig 

Director, Government Affairs 
United Mine Workers of America 


President, UJAE 
(703) 291-2420 




Jim Hunter 

Director, Utility Department 
International Brotherhood of 
Electrical Workers 

Vice President, UJAE 
(202) 728-6067 
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' See, U.S. EPA, Final Regulatory Impact Analysis of the Utility Toxics Rule, March 16, 201 1, at 
Table 9-7 (electric sector recurring job impacts of -1 7,000 to +35,000 jobs, with a midpoint of 9,000 
jobs that is “not statistically different from zero”; the EPA environmental sector approach estimates 
30,870 job-years for one-time construction during the “three to four year period leading up to the 
compliance date.” Id., at 9.6. 

"Id., at 14. 

See, US EPA, Technical Support Document, Employment E.siimates of Direct Labor in Response 
to the Proposed Toxics Rule in 2015 (March 201 1) at 3. 

" See Attachment 1, Coal Production Summary, data for “Other Northern Appalachia.” This 
category includes a small amount of coal production in Maryland, but primarily represents Ohio 
production. 

* U.S. EPA, Final Regulatory Impact Analysis of the Utility Toxics Rule, .supra, at Table 5-8. 

"'W., at 3-90. 

Id., at 19: “PMi s mortality benefits represent a substantial proportion of total monetized benefits 
(over 90%), and these estimates have following key assumptions and uncertainties. 

The PM 2 5 -related benefits of the alternative scenarios were derived through a benefit per-ton 
approach, which does not fully reflect local variability in population density, meteorology, 
exposure, baseline health incidence rates, or other local factors that might lead to an over-estimate 
or under-estimate of the actual benefits of controlling SO 2 . 

We assume that all fine particles, regardless of their chemical composition, are equally potent in 
causing premature mortality. This is an important assumption, because PM 2 5 produced via 
transported precursors emitted from EGUs may differ significantly from direct PM 2 s released from 
diesel engines and other industrial sources, but no clear scientific grounds exist for supporting 
differential effects estimates by particle type. 

We assume that the health impact function for fine particles is linear within the range of ambient 
concentrations under consideration. Thus, the estimates include health benefits from reducing fine 
particles in areas with varied concentrations of PM 2 5 , including both regions that are in attainment 
with fine particle standard and those that do not meet the standard down to the lowest modeled 
concentrations. ...” 

"" Id. 

" The RIA notes that some 55% of the estimated PM-relatcd mortality benefits occur at ambient 
levels between 7.5 and 10 ug/m3, well below the 15 ug/m3 annual PM2.5 standard, and below the 
11-13 ug/m3 levels under consideration for the next revision of the primary PM2.5 annual standard: 
“The avoided PM-related impacts we estimate in this analysis occur predominantly among 
populations exposed at or above the lowest measured air quality level (LML) of each 
epidemiological study, increasing our confidence in the PM mortality analysis. Approximately 30% 
of the avoided impaets oecur at or above an annual mean PM2.5 level of 10 pg/m3 (tbe LML of the 
Laden et al. 2006 study); about 85% occur at or above an annual mean PM2.5 level of 7.5 pg/m3 
(the LML of the Pope ct al. 2002 study). As we model mortality impaets among populations 
expo.sed to levels of PM2.5 that are successively lower than the LML of each study our confidence 
in the results diminishes. However, the analysis below confirms that the great majority of the 
impacts occur at or above eaeh study’s LML.” Id., at 55. See also, U.S. EPA, Policy Assessment 
for the Review of the Particulate Matter National Ambient Air Quality Standards (April 2011) at 
ES- 1 : “Taking into account both evidence-based and risk-based considerations, staff concludes that 
consideration should be given to revising the current annual PM2.5 standard level of 15 pg/m3 to a 


21 



39 


level within the range of 13 to 11 (rg/m3. Staff further concludes that the evidence most strongly 
supports consideration of an alternative annual standard level in the range of 12 to 1 1 |rg/m3.” 
(footnotes omitted.) 

* Peter Tsirigotis, U.S. EPA, at EPA/Labor meeting. May 4, 201 1 . 

See, revised mercury data at http://www.epa.gov/ttn/atw/utility/utilitypg.html. 

*" D. Eggers, Credit Suisse, “Implications of EPA Policy,” ElA Energy Conference, April 26, 2011, 
at slide 15. 

”” U.S. EPA, Final Regulatory Impact Analysis of the Utility Toxics Rule, supra, at 234. 

Bipartisan Policy Center, Environmental Regulation and Electric System Reliability (June 2011) 
at 24. 

UBS Investment Research, yJ Closer Look at EPA’s HAP MACT Regs (April 26, 201 1). 

75 FR 452 1 0 (August 2, 1 0 1 0) at 452 1 3. 

76 FR 15608 (March 21, 201 1); FRB Capital Markets, Coal Retirements — Js DSI the Magic 
Bullet for Coal Generators? (April 13, 201 1). 

60 FR 48388 (September 19, 1995) “Owners or operators of marine tank vessel loading 
operations subject only to the requirements promulgated under section 1 1 2(d) of the Act (MACT 
standards) are required to install the control technology needed to comply with the standards within 
4 years from September 19, 1995.” Id., at 48390. In its findings extending the compliance date to 4 
years, EPA noted that only 20 sources were affected by the marine terminal unloading MACT rule: 
“The Agency agrees with the commenters that many MACT sources would probably require 1-year 
waivers if there was a 3-year compliance date for MACT sources in the final rule. The Agency 
notes that these sources are typically smaller than the sources regulated under RACT, and would not 
be as likely to have in-house staff capable of assisting in the design and installation of control 
technology. Therefore, the Agency believes that the sources controlled under section 1 12 that are 
not controlled under section 183(f) should automatically receive a waiver of 1 year that will allow a 
total of four years from September 19, 1995 to comply with the MACT emission reduction 
requirements. The Agency believes that this total of 4 years is sufficient time for the estimated 20 
sources presently uncontrolled to design and install control technologies sufficient to meet the 
MACT standards. The Agency believes that the staggered compliance schedule (i.e., 3 years for 
RACT terminals and 4 years for MACT terminals) coupled with the reduced number of terminals 
required to control emissions under the final rule should alleviate commenters’ concerns about 
the scarcity of qualified installation consultants and vendors.” Id., at 48392. 
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Source; EPA, June 2, 2011, responseto union questions 
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Coal Production in the Base Case and the MAT Standard 1/ 


Source: US EPA response to labor questions 

Coal Production (Million Tons) 
2015 2020 

Scenario Scenario 


Basin Supply Region 

Base 

MATS 

Base 

MATS 

Central Appalachia 

57 

56 

47 

49 

Dakota Lignite 

East Interior-lllinois 

31 

23 

31 

23 

Illinois 

102 

110 

103 

106 

Indiana 

47 

54 

49 

56 

Wesr Kentucky 

42 

47 

39 

40 

East Interior-lllinois Total 

191 

211 

191 

203 

Gulf Lignite 

Northern Appalachia 

46 

31 

57 

34 

Pennsylvania 

71 

68 

70 

69 

Northern IVesf Virginia 

64 

64 

65 

65 

Other Northern App 

35 

24 

31 

21 

Northern Appalachia Total 

171 

156 

165 

155 

Rocky Mountain 

75 

78 

69 

77 

Southern Appalachia 

9 

9 

9 

9 

Southwest 

18 

19 

18 

19 

West Interior 

0 

0 

0 

0 

Western Wyoming 

4 

5 

4 

5 

Wyoming-Montana PRB 

445 

441 

457 

452 

Grand Total 

1,047 

1,028 

1,050 

1,025 


1/ Total US production excluding Alaska, including deliveries to ai! sectors. These values are greater than the 
coal production in Table 8-1 1 of the Regulatory Impact Analysis, which includes only estimated tons to the power 
In 2015, for example, total delieveries to the power sector are 1006 million tons in the base and 987 million tons 
in the policy case, but the difference between the base and the policy is the same as in the table above 
(19 million tons). 
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ATTACHMENT 2 
42 PAGES 


Eugene M. Trisko 
Attorney at Law* 

P.O. Box 596 

Berkeley Springs, WV 25411 
(304) 258-1977 
(304) 258-3927 (Fax) 
emtrisko@earlhlink.net 


*Admitted in DC 

Preliminary Assessment of EPA Utility MACT PM Limits 
For Existing Sources (Rev. June 10, 201 1) 


Methodology 

This preliminary assessment used EPA’s ICR database of ~200 coal units to 
calculate “Top- 130” emission rates for the best-performing units, ranked by 
filterable PM in Ibs/mmbtu. It calculates average emission rates and standard 
deviations for the top- 1 30 units similar to the approach EPA applied to these 
data. Variability is not taken into account. 

The analysis next removed from the ICR sample all units not controlled for 
either S02 or mercury (e.g., wet or dry scrubbers, spray dryers, sorbent 
injection, or ACI). This created a new data set of 124 “controlled” units that 
is more representative of control technology configurations required by the 
proposed MACT limits for acid gases, metals, mercury, etc. The units 
removed from the sample are mainly equipped only with ESPs or fabric 
filters, and do not have additional particulate loadings to their PM removal 
devices caused by scrubbers, sorbent injection, or other controls needed to 
meet proposed MACT emission standards. 

As a separate check on the results, the emission rates for units equipped with 
spray dryers (most of these also are equipped with fabric filters) were 
calculated. These are among the best performing units for acid gases and 
other hazardous air pollutants in the EPA ICR database. 

Summary of Results 

The attached tables provide detailed results for the sample groups. The 
filterable PM and condensable PM2.5 emission rates for the three samples 
are as follows: 
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Average PM Emission Rates in Lbs/MMBTU of Alternative ICR Samples 



Top- 130 

Controlled-124 

26 Spray Dryers 

Filterable PM 

0.0046 

0.0108 

0.0105 

Diffvs Top- 130 

n.a. 

2.35X 

2.28x 

Condensable 

PM2.5 

0.0122 

0.0134 

0.0142 

Diffvs Top- 130 

n.a. 

l.lOx 

1.16x 


Preliminary Implications 

The EPA Top- 130 unit ICR sample is not representative of the technology 
configurations needed to comply with the proposed Utility Air Toxics rule. 

It includes many units without S02 or mercury controls, with relatively low 
PM emission rates. This tends to bias the sample average emission rate 
downwards, relative to an alternative sample group of units equipped with a 
variety of controls needed to meet MACT standards. The average emission 
rate of filterable PM for the “Controlled- 124” units is more than twice as 
great as the Top- 130. Their average condensable PM2.5 emission rate is 
marginally higher than the Top- 130. 

The results obtained for the sample of 26 units equipped with spray dryers 
are very close to the findings for the “Controlled- 124” unit sample, 
confirming the downward bias of the Top- 130 sample. 

This preliminary analysis suggests the need for more refined data analysis of 
the ICR dataset, including recalculation of allowable PM limits taking 
control technology configurations and variability into account through UPL 
calculations. Future MACT emission limits for existing sources should be 
based upon the best performing units equipped with control technologies 
similar to those to be required for compliance with MACT. 


Attachments - Supporting Tables 
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ATTACHMENT 3 
4 PAGES 


SUMMARY OF 2008 FERC FORM 423 ELECTRIC UTILITY COAL DELIVERIES 
BY SULFUR CONTENT IN LBS S02/MMBTU, WITH CALCULATED EMISSIONS 
ASSUMING 95% S02 REDUCTION BY FGD TECHNOLOGY 





AVERAGE 

AVERAGE 

AVERAGE 


TONS 

PCTOF 

SULFUR % 

S02/MMBTU 

S02/MMBTU 



TONS 



95% REDUC. 

0.00-0.10 LB S02 @95% 

765,169,960 

73% 

0.64 

1.10 

0.06 

0.11-0.15 LB S02 @95% 

109,847,068 

11% 

1.57 

2.57 

0.13 

0.16-0.20 LBS02 @95% 

43,071,975 

4% 

2.22 

3.60 

0.18 

0.21-0.25 LB S02 @95% 

54,975,960 

5% 

2.81 

4.59 

0.23 

0.26-0.30 LB S02 @95% 

40,034,279 

4% 

3.22 

5.54 

0.28 

0.31-0.35 LB S02@95% 

21,663,943 

2% 

3.82 

6.57 

0.33 

>0.35 LB S02 @ 95% 

8,263,028 

1% 

4.42 

8.08 

0.40 

TOTAL 

1,043,026,213 

100% 




SUBTOTAL >0.20 LB 

124,937,210 

12% 




SUBTOTAL >0.25 LB 

69,961,250 

7% 




SUBTOTAL >0.30 LB 

29,926,971 

3% 





SOURCE: CALCULATED FROM FERC FORM 423 (2008). 
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Summary State Findings for Compliance with EPA's Proposed 
0.20 lb S02/MMBTU Alternative HCL Standard, Assuming 95% S02 
Reduction for 2008 Coal Shipments 
(Source: Derived from FERC Form 423) 


Ohio 2008 Coal Shipments Assuming 
95% S02 Reduction 



Indiana 2008 Coal Shipments Assuming 

95% S02 Reduction 
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Illinois 2008 Coal Shipments Assuming 
95% S02 Reduction 



Kentucky 2008 Coal Shipments Assuming 

95% S02 Reduction 

2,766 

„ 7,587,793 

13,805,910 
« E 20,730,931 

3 o 27,613,167 

.1 O 34,798,382 

ro ^ 41,821,462 

I ^ 50,862,332 

3 g 62,132,001 

3 74,240,247 

OT 86,237,075 

104,262,066 

0 0.1 0.2 0.3 0.4 0.5 0.6 

LBS S02/MMBTU @ 95% Reduction 
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Chairman ISSA. With that, I would now recognize the former 
chairman of the committee, Mr. Towns. 

I apologize. I now recognize the distinguished lady from the Dis- 
trict of Columbia, Ms. Norton. 

Ms. Norton. That’s all right, Mr. Chairman. I thank you. 

Welcome, Mr. Attorney General. 

There appear to be two separate forks to your complaint. One is 
the process; the time for the process. I’d like to get to the sub- 
stance, because it would appear that some States already imple- 
ment stringent mercury emission limits that are even more strin- 
gent mercury emission limits than EPA is now proposing. So I 
went to a set of States close by, by the way: Connecticut, New Jer- 
sey, New Hampshire, Massachusetts, and New York. 

Now, here is what the Massachusetts Department of Environ- 
mental Protection said: Experience in Massachusetts in imposing 
stringent emission limits for mercury and other pollutants clearly 
shows that EPA’s proposed limits are achievable and effective. For 
example, although Massachusetts’ mercury emission limits for ex- 
isting coal-fired power plants are considerably more stringent than 
those proposed by EPA, Massachusetts facilities have been able to 
install control equipment with no impact on reliability of electric 
power and have demonstrated consistent compliance with the lim- 
its. 

Mr. Attorney General, aren’t those the same technologies avail- 
able to the State of Virginia, for example? 

Mr. CucciNELLi. Well, presumably they’re available everywhere. 
Congresswoman. 

Ms. Norton. Well, have you considered the possibility of using 
those very same technologies to achieve the results in Virginia that 
have been achieved even beyond those that the EPA is proposing 
by nearby States? 

Mr. CucciNELLi. Congresswoman, I think you’re focusing on 
what amounts to less than 1 percent of what the EPA is doing — 
and that is the mercury piece of this. The mercury piece is a lot 
more achievable with a lot less damage than if you pile everything 
else on top of it. All of your statements with respect to mercury. 
I’d just accept them as stated and would suggest that it wouldn’t 
cause nearly, not on an order of magnitude, the kind of challenge 
that the whole rule that EPA is advancing. 

Ms. Norton. But, Mr. Attorney General, the Northeast States 
for Coordinated Air Use says of EPA’s proposed rule — and here’s 
what they say of the rule itself: The successful track record dem- 
onstrates that there are no unsurmountable technology costs — em- 
phasis on cost, or at least I put the emphasis there, as you appear 
to — or timing barriers to achieving EPA’s proposed mercury and air 
toxic standards. 

They are speaking beyond the mercury standards. Do you dis- 
agree with that statement? 

Mr. CucciNELLi. I’m not quite sure what they mean by the air 
toxics. I assume they mean the acid gases. You’ve got the mercury 
acid gasses, you’ve got the particulate matter. So if you take 
the 

Ms. Norton. They say “air toxics,” so I assume they’re talking 
about all the air toxics. 
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Mr. CucciNELLi. Well, if they’re talking about all of them, then 
no, I would not agree with that statement. If they were strictly 
speaking of the mercury piece 

Ms. Norton. Well, they’re not strictly speaking of that. 

Mr. CucciNELLi. I do think the mercury piece is probably within 
reach. 

Ms. Norton. And you think Virginia, in fact, could move forward 
on the mercury piece. 

Mr. CucciNELLi. If you strip the other stuff out and 

Ms. Norton. These people went ahead on their own, Mr. Attor- 
ney General, because they care about the health and welfare of 
their people. And they are beyond what EPA is now proposing. So 
you’re going to wait for EPA? 

Mr. CucciNELLi. No, ma’am, they are not. They are beyond what 
EPA is proposing in the area of mercury, and mercury alone. 

Ms. Norton. So they are beyond what they are proposing in 
mercury alone. 

Mr. CucciNELLi. Yes. 

Ms. Norton. They went ahead before EPA proposed. I’m asking 
you, don’t you think Virginia might go ahead on mercury alone, 
since you think that is achievable? 

Mr. CucciNELLi. Virginia could do that, but it obviously has 
made the policy decision not to do that. I would note that this all 
has, as I said before, the balancing consequences. We have a much 
lower unemployment rate than any State you just named. We have 
a higher economic growth rate than any State you just named. De- 
spite the economic challenges 

Ms. Norton. Mr. Attorney General, I don’t know if that is the 
case. And I will not accept that until I look at those figures. Let’s 
look at your concern with the process 

Chairman IssA. I ask the gentlelady have an additional 30 sec- 
onds. 

Ms. Norton. I thank the gentleman. 

Are you aware that the rule finalized — apparently, to be finalized 
in December, you’d not have to comply with until 2015, and then 
extensions could be gotten after that if you demonstrated that an 
extension was necessary? 

Mr. CucciNELLi. I’m aware that if the rule goes into effect — or 
is approved in mid-December, it would go into effect in January 
and have a 3-year implementation timeline. I also know what it 
takes to replace, to permit, to do all the steps necessary for the 
utilities in my State to replace certain power generation that will 
have to be withdrawn in that time period. And we can’t match the 
two up. We can get kind of close, but not match them up. 

Ms. Norton. In which case an extension, it seems to me, would 
be justified. 

Thank you, Mr. Chairman. 

Mr. CucciNELLi. The extensions would undoubtedly be helpful. 
That is always true. However, there is a limit on the EPA’s author- 
ity to just extend. And relying on that from a business planning 
standpoint is not something that I can argue before my State Cor- 
poration Commission when the utilities come in and say we have 
to meet this. They don’t have to rely on the extension. And the law 
of Virginia, as dictated by the U.S. Constitution, because they are 
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granted a right of return, is that those rates will pass through to 
all of our citizens — poorest, richest, and everyone in between. 

Chairman ISSA. I thank the gentlelady. And I thank the Attorney 
General. 

With that I recognize the former chairman of the full com- 
mittee — I’m sorry, Mr. Chairman, you’re going to have to wait 5 
more minutes. With that, I recognize the gentleman from Okla- 
homa for 5 minutes, Mr. Lankford. 

Mr. Lankford. Thank you Mr. Chairman. I do apologize for tak- 
ing a little bit of the former chairman’s time. 

Chairman IsSA. We’ll make it up to him. 

Mr. Lankford. That would be great. 

Thank you for being here. Attorney General. Glad for you to be 
able to be here. 

My concern is that if I went back 35 years ago. Congress was 
conducting hearings and conversations about pushing power gen- 
eration out of natural gas into coal and into nuclear because we 
were “running out” of natural gas. And so, no more natural gas 
power plants out there. Folks that were using that need to go into 
coal. 

Now, plus 35 years, now the Federal Government is saying, no, 
coal might not be a good idea; let’s try natural gas and see how 
that works and see if that’s better. Or, see if we can use wind. As 
we continue to adjust the preferences to the Federal Government 
and now use a series of studies to be able to justify how we want 
companies to be able to move, that is very difficult on power gen- 
eration, who can’t just plan for next year, they have to plan on the 
next decade for what they are going to construct. My concern is the 
cumulative effect of all those regulations and if that has been eval- 
uated. 

Is it your opinion, of all the things that are coming down — and 
I’ve got 3 pages worth of different regs that are coming down right 
now out of EPA on power generation, whether it be 316(b), whether 
it be the cross-State rules, whatever it may be from coal — and 
there’s a whole litany of different issues from coal, from the time 
it comes out of the ground, all the way until it’s fly ash at that 
point at the end — do you feel like that has been adequately studied 
in this hurry to be able to get through this almost a million dif- 
ferent comments that have been made? Was the cumulative effects 
also evaluated in this? 

Mr. CucciNELLl. If you’re asking if I think it was done ade- 
quately, absolutely not. This hasn’t even gone to 0MB yet and they 
are still setting a finalization date in the middle of December. 
That’s normally itself a 90-day process. Of course, it’s November 
now. So that isn’t going to happen if they’re going to keep to the 
schedule they’ve laid out. That has absolutely not been looked at. 

You mentioned something that triggered a thought, and my Con- 
gressman had mentioned it earlier, with respect to greenhouse 
gases. I think of the switching of fuels. The fact that we had sued 
EPA over their improper process over the greenhouse 
endangerment finding was raised earlier. And what’s interesting 
about this is if that’s so important, this makes it worse. That hasn’t 
been looked at either in any serious way. Or maybe it’s buried in 
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those 960,000 comments. But it seems the timeline has been set up 
so that they won’t be reviewed, not so that they will. 

Mr. Lankford. That is my concern is there has not been enough 
time to able to go through this. The President has been very urgent 
to say we need to look at cumulative effects of regulations, if that 
has not occurred, to be able to gather cumulative effects of all these 
different regs that are coming down and the speed that they’re 
coming down, and the size of them. 

One of the statements that was made by EPA was that this may 
have a potential of, what is it, $10.9 billion in annual costs on the 
economy. Just that one regulation alone, $10.9 billion. Then you 
start adding to it all the different areas of 316(b) and everything 
else that’s coming down on it. It’s fairly significant, what’s hap- 
pening. 

And I understand previous comments that have been made to 
say we continue to add regulations to the power industry but the 
power continues to go down. I would presuppose at some point that 
doesn’t work anymore. You can’t just throw in a thousand regula- 
tions and say. We’re going to continue to drive the costs down by 
adding more regulations. It doesn’t work that way. At some point, 
you’ve got to have some common sense. Agree or disagree with that 
comment? 

Mr. CucciNELLl. I would certainly agree with that. And I would 
also note that Executive Order 13-563 requires EPA and other reg- 
ulators, “to tailor its regulations to impose the least burden on soci- 
ety consistent with attaining regulatory objectives, taking into ac- 
count the costs of cumulative regulations.” And EPA has not per- 
formed a cumulative regulation cost analysis for the Utility MACT. 

Mr. Lankford. What about the effect on reliability of power in 
the days to come? 

Mr. CucciNELLl. I understand that is widely debated here. It’s 
not much debated in Virginia. We’re looking at, just for one of our 
utilities, probably $250 million of transmission infrastructure costs. 
Again, those by law pass right through to the ratepayers. On top 
of that, from a public policy standpoint, I was in the State senate. 
These are the ones people scream about. This is where power lines 
are going to be built across 50, 60 miles of people’s backyards that 
do not now exist, and are going to be necessary to provide the flexi- 
bility in the grid to meet the reliability requirements that you’d ex- 
pect of a modern electrical grid. So we’re also looking at that chal- 
lenge. We haven’t talked about that at all. 

Mr. Lankeord. I would say again, if we’re going to make a major 
decision that is going affect billions of dollars and it’s going to af- 
fect future planning, we better make it right. You go back 35 years 
ago when we said. Let’s go to coal, because that’s more abundant 
than it is for natural gas. Now we’re trying to reverse that. Obvi- 
ously, we should have done more studies 35 years ago instead of 
doing a knee-jerk reaction. If we do the same knee-jerk reaction 
again, we’re going to have the same kind of consequence if we don’t 
do this right. 

So with that, I yield back. 

Chairman ISSA. I thank the gentleman from a major natural gas- 
producing State. 

Mr. Lankford. Absolutely. 



124 


Chairman ISSA. With that, we recognize the former chairman of 
the full committee, whose picture adorns the area just behind us, 
Mr. Towns, for 5 minutes. 

Mr. Towns. That only means I’ve been here a long time. 

Chairman IsSA. Okay. We’ll make it 6 minutes. 

Mr. Towns. Mr. Attorney General, you testified today that one 
of the impacts of the Air Toxic Rule would be closure of coal-fired 
power plants, which will in turn cause job loss. Is that correct? 

Mr. CucciNELLi. And with the increased electricity costs that 
come with it, yes. 

Mr. Towns. But evidence from our previous hearings on this sub- 
ject before the Subcommittee on Regulatory Affairs suggests that 
many of these coal-fired power plants are older and would have 
gone out of business anyway. What’s your answer to that? 

Mr. CucciNELLi. I think that you are certainly accelerating the 
retirement of part of the coal fleet I don’t think in a way that the 
utilities envision, necessarily. But certainly that will be where they 
try to sacrifice some of their generation. That’s just logic. 

Mr. Towns. Let me ask you this. At a meeting on June 1 with 
investors, the chairman of American Electric Power, a gentleman 
by the name of Michael Morris, told investors the following: “As 
you know, those are high-cost plans. Throughout almost all of 2009, 
those plants probably didn’t run 5 percent of the time because of 
natural gas prices. When we shut those down, there will be some 
cost saving as well, and on balance we think that that is the appro- 
priate way to go.” 

What is your response to that? Do you agree or disagree? 

Mr. CucciNELLi. Our second biggest utility is one of their sub- 
sidiaries. APCO is an AEP subsidiary. 

The 5 percent comment. We have some plants that fit in the cat- 
egory he described. I use the oil-fired as an example. Mind you, 
there is some value to keeping fuel flexibility. Even if they are 
dirtier plants, even if they aren’t what you’d want run all the time, 
to have them available for peak time in the winter and summer is, 
I would suggest, of great value on both a cost basis and a reliability 
basis that far outweighs the benefits you might get by shutting 
them down permanently, which is, as his comments suggest, what 
is going to happen. 

I think when you — moving them perhaps from a run 24/7/365 po- 
sition to using them as peak power would be a great alternative 
for America. It would achieve, even if you just accept all the health 
claims, everything, without disputing any of that, just moving them 
from one position to the other would be a huge boon, with tremen- 
dous cost savings from an opportunity cost perspective that aren’t 
dropped on ratepayers because you move them over instead of 
shutting them down. But that is not an option under this rule, it 
is not an option under this rule. It is in fact the opposite, where 
you’d have to put in all the upgrades whether you use them 100 
percent of the time or five, for a 5 percent plan, so of course you’re 
going to shut it down. 

Mr. Towns. AEP plans to close two plants in Virginia, I think 
Clinch River and Glen Lyn; is that true? 

Mr. CucciNELLi. Well, I can’t speak for AEP, but I certainly 
would expect that they are on the block, yes, for this. 
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Mr. Towns. And AEP agreed to retire those plants under a 2007 
consent decree over violations of environmental laws; isn’t that 
right? 

Mr. CucciNELLl. I don’t know that shutting them down was part 
of any consent decree. 

Mr. Towns. I know my time is about to expire. Mr. Attorney 
General, it seems to me that your testimony before us today is a 
transparent attempt to blame the government for the fact that 
many high-cost, dirty coal plants could not compete in today’s mar- 
ket even before the air toxins rule goes into effect. 

Mr. CucciNELLl. Then they’d be shut down of their own course. 

Mr. Towns. You know, I know your answer has been that you 
only represent Virginia, but when you — actually in the position of 
Attorney General, you have to look at what happens in other 
States as well, and then you make an opinion — actually to evaluate 
was it good, bad, or indifferent, you have to compare it with some- 
thing. So I want you to know you have to look at other States; you 
can’t just look at Virginia. 

Mr. CucciNELLl. Yeah. My comment to that effect was only with 
respect to the specific data from those particular States. I agree 
with you that you have to draw from the experiences of other parts 
of the country and other States, and I do do that in trying do 
what’s best for Virginia. 

Mr. Towns. I yield back and thank you very much for coming to 
testify. 

Mr. Lankford. Let me make just a quick comment as well. I will 
just take a quick moment, and I will yield to Mr. Connolly a quick 
moment, and then we are going to conclude this panel so we can 
make a transition as well. 

Just a comment. There are 25 other States, obviously, that are 
represented in this brief. It is not just Virginia we’re talking about 
at this point. So this is not just a single State issue, this is a na- 
tional issue on all that is happening, and that currently what is in 
place on this is not just dealing with a small group of plants that 
are very out of date, but there are no coal plants that can abide 
by this nationwide; no one is at that standard at this point. So that 
is the challenge, to try to figure out what do we do with this that 
no single utility will not be affected by this process on it. 

A quick question for the Attorney General on it as well, and that 
is dealing with the combined regulations. As we talked a little bit 
before about the cumulative effects of this, the American Coalition 
for Clean Coal Electricity estimated that some of the combinations 
here we’re talking about an increase of electricity somewhere be- 
tween 12 and 23 percent. I know we were guessing earlier on some 
figures. Twelve to 23 percent hits the poor pretty tough, especially. 
What numbers have you seen, what estimates would you 

Mr. CucciNELLl. In our last round of utility rate cases, and I’m 
in — we’re now awaiting orders in what is the sound round since 
I’ve been Attorney General. In the last round, we actually analyzed 
the rate increases as it related to Eederal, not State, just the Eed- 
eral environmental regulation, and about 35 to 40 percent of the 
base rate increases were a pass-through of these environmental 
costs. 
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In Virginia unlike, say, North Carolina, our utilities can absorb 
these costs as they incur them on a rolling basis. In North Caro- 
lina, utilities can’t incur them until they flip the switch and throw 
the new plant on line, which of course builds up cost and it keeps 
their rates a little lower for a while and then they spike. So it hap- 
pens a variety of different ways but it goes up. 

I’ve only had to have a couple of town hall meetings as Attorney 
General and they were both on utility rates in the poorer parts of 
our State, because it is hard to describe from people who are not 
from poor parts of the State what utility rates mean to the people 
in these households. When you talk about 10 bucks a month or 20 
bucks a month more, it’s real money. It’s real money in a small 
house that’s pulling maybe 1250 kilowatts, which is an APFO aver- 
age. That’s big dollars to them. It hurts when they are on fixed in- 
comes, as a large swath of that portion of Virginia is relative to the 
rest of Virginia. We see that a lot, again in the poorest parts of Vir- 
ginia. 

And make no mistake about it. There are going to be economic 
consequences. There’s always a trade-off. You all make these deci- 
sions all the time about where thee trade-offs should land. But 
make no mistake about this: The people hurt first and the people 
hurt worst economically are the poor. They are the poor. That’s 
who you’re going to hurt first and that’s you’re going to hurt the 
worst. 

Thank you, Mr. Chairman. 

Mr. Lankford. Thank you. With that I yield 3 minutes to Mr. 
Connolly. 

Mr. Connolly. Thank you, Mr. Chairman. I would note that the 
Attorney General’s view of history and mine might be slightly dif- 
ferent with respect to utility rates in even the poorer parts of Vir- 
ginia. Many of the rate increases he’s referring to occurred subse- 
quent to the reregulation legislation passed by the General Assem- 
bly of Virginia, highly favorable to industry, not particularly favor- 
able to consumers. 

Mr. Attorney General, let me ask you just one question. You 
talked about utilities. The largest utility in the Commonwealth of 
Virginia is Dominion Resources. Has Dominion Resources re- 
quested that you challenge the air toxic rule legally or that legisla- 
tion be introduced to try to prevent it from being implemented? 

Mr. CucciNELLl. No. As I mentioned earlier on your 
mischaracterization of nullification, Virginia isn’t in a constitu- 
tional position to step in on Federal environmental regulation of 
this type, with a constitutional objection. Even if we had legisla- 
tion, the supremacy clause of the Constitution has Federal law 
trumping State law. The health care case you asked about earlier, 
the supremacy cause contains an exception when the Federal law 
is not constitutional. No one I’m aware of is alleging that what 
EPA here is doing here is unconstitutional. Inappropriate, incred- 
ibly unique in terms of the speed, particularly in light of the vol- 
ume of the comments and the potential impacts which, even if you 
accept the EPA’s perspective, are still wildly in dispute. 

Mr. Connolly. So the answer is that so far that largest utility 
in the Commonwealth has not asked you to seek to overturn the 
rule? I mean in the Federal level? 
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Mr. CucciNELLl. I’m sorry, you mean in the what? 

Mr. Connolly. At the Federal level. I’m not referring to nul- 
lification. Have you received as the Attorney General of Virginia 
any communication or indication from the largest utility in the 
Commonwealth that it would like you or others to in fact try to 
seek to overturn this pending rule? 

Mr. CucciNELLl. No. My concern is more with the ratepayers 
than it is with the utilities. 

Mr. Connolly. Thank you. Mr. Chairman, I would just end — my 
colleague from Virginia and I do disagree in terms of interpretation 
and history. Frankly, when a State seeks to preempt Federal law 
and to argue on its own that that law is, in advance, unconstitu- 
tional, is “nullification” by any other sense of the word. 

Mr. CucciNELLl. Not if you know what you’re talking about. 

Mr. Connolly. I think I do know what I’m talking about and I 
think you have an agenda, Mr. Attorney General. It is just one I 
happen to disagree with. With that, I yield back. 

Chairman ISSA. Mr. Chairman? 

Mr. Lankford. Yes. 

Chairman IssA. Before you end the hearing or recess the hearing, 
I wanted to take just a moment if I may. 

Mr. Lankeord. Certainly may. We had 3 minutes going all the 
way around so. 

Chairman IsSA. Thank you. 

Mr. Attorney General, I want to thank you for your presence 
here. I want to thank you for working for the interest, like nearly 
half of all Attorneys General have, to try to make sure that we get 
this new regulation right. I appreciate your being calm and delib- 
erative in explaining what your goal is, what Virginia could do 
more expeditiously, and, quite frankly, the need to have nearly a 
million public comments evaluated in the way that it is appropriate 
before we set a regulation that people may ask for extensions on, 
but which may in fact be a different regulation than if all these 
comments are properly viewed in a public way. 

So your attention here, your willingness to come on short notice, 
we very much appreciate. And, again, I appreciate people willing 
to come before this committee. It is not always pleasant, but your 
testimony was essential. I yield back. 

Mr. Lankford. Thank you, Mr. Chairman. With that we will 
take a short recess so we can shift to the next panel. 

[Recess.] 

Chairman IsSA. [Presiding.] The hearing will reconvene. We now 
recognize the Honorable Robert Perciasepe. He’s the deputy admin- 
istrator of the United States Environmental Protection Agency, and 
it’s an honor and a pleasure to have you here today. 

Pursuant to the committee rules all witnesses are to be sworn. 
Would you please rise to take the oath. Would you raise your right 
hand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

Thank you. Let the record reflect the witness answered in the af- 
firmative. Pursuant to the normal routine, I know you have 5 min- 
utes or more to give, your entire statement will be placed in the 
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record. You may read off of it or you may summarize it, and we’d 
only ask that you try to remain fairly close to the 5 minutes to 
allow time for questions. And with that, you’re recognized for 5 
minutes. 


STATEMENT OF HON. ROBERT PERCIASEPE 

Mr. Perciasepe. Thank you, Mr. Chairman and Representative 
Connolly and members of the committee. I appreciate the oppor- 
tunity to appear before you today on the mercury and air toxic 
standards. 

Chairman ISSA. Is your microphone on? Can you hear? 

Mr. Perciasepe. I’ll move in a little closer. 

EPA’s clean air power plant rules are necessary to protect public 
health and the environment from pollution produced by these 
plants, especially the oldest and dirtiest and least efficient of them 
all. The EPA will issue a final mercury and air toxic standard, 
which is the topic of today’s hearing, on December 16, 2011. 

We are not the first administration to recognize the need to clean 
up power plants and to issue rules to address that need. In fact, 
since 1989, when President George H.W. Bush proposed what be- 
came the Clean Air Act amendments of 1990, power plant cleanup 
has been the continuous policy of the United States Government 
under two Democratic and two Republican presidents. 

While past EPA rules have made progress in reducing the harm- 
ful effects of pollution, more remains to be done to ensure all Amer- 
icans have the clean environment to which they are entitled. 

The two clean air power plant rules, the mercury and air toxic 
standard and the cross-State air pollution rule, finalized earlier 
this summer, will achieve major public health benefits for Ameri- 
cans that are significantly greater than the cost. These pollution 
reducing rules are affordable and they are technologically achiev- 
able. 

There’s tremendous public support for moving forward with these 
rules. Since March, we have received hundreds of thousands, as 
has already been mentioned, of comments from the public urging 
us to reduce mercury emissions from power plants. 

The mercury and air toxic rule have a significant public health 
benefit. For example, it will reduce mercury, which can cause neu- 
rological damage in children who are exposed before birth. The 
rule, as proposed, also is protective to avoid thousands of pre- 
mature deaths, thousands of nonfatal heart attacks, and hundreds 
of thousands of asthma attacks. This rule would provide Americans 
with 5- to $13 in health benefits for each dollar it costs. 

Our analysis and past experience indicate that warnings from 
some of dire economic consequences of moving forward with these 
important rules are exaggerated. While not as focused, the mercury 
and air toxic standard rule has the potential to improve produc- 
tivity and provide jobs. We estimate that the proposed rule would 
result in 850,000 fewer workdays missed due to illness, and could 
support 31,000 job years of short-term construction work, the net 
of $9,000 of long-term utility jobs. 

Monies spent on pollution control at power plants provide high- 
quality American jobs in manufacturing steel, cement, and other 
materials needed to build the pollution-control equipment, install- 
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ing the equipment, and in operating and maintaining the equip- 
ment. And many of these jobs are jobs that will not be and cannot 
be shipped overseas. In fact, the United States is the leading ex- 
porter of pollution-control equipment. 

Our publicly available analysis shows that the EPA rules affect- 
ing power plants are affordable. This is corroborated by other out- 
side groups and some in industry who recognize that issuing the 
rules in the same time frame helps provide power companies with 
the certainty they need to make smart and cost-effective decisions. 

As we did more than 2 decades ago, we are also hearing claims 
that our rules will lead to potential adverse impacts on electric reli- 
ability. EPA’s analysis projects that the agency’s rules will result 
in only a modest level of retirements that are not expected to have 
an adverse impact on electric generation resource adequacy. Our 
rules will not cause the lights to go out. 

While there are some industry studies suggesting that these 
rules will result in substantial power plant retirements, in general 
they share a number of serious flaws. Most notably, as the Con- 
gressional Research Service emphasized in August, these studies 
often make assumptions about requirements of the rule that are in- 
consistent with and dramatically more expensive than the EPA’s 
actual proposals. In some cases, the analyses were performed be- 
fore many of the regulations in question were even proposed. 

In closing, I would like to suggest that the committee should be 
clear about what is at stake here, and those who have stalled in 
cleaning up their pollution — those who have stalled in cleaning up 
their pollution call for further delays. Delay encourages companies 
to avoid upgrading America’s infrastructure and putting people to 
work modernizing their facilities. And, most importantly, delay 
means the public health benefits of reducing harmful pollution are 
not realized. 

Thank you and I look forward to answering your questions. 

Chairman ISSA. Thank you. 

[Prepared statement of Mr. Perciasepe follows:] 
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Committee on Oversight and Government Reform 

November 1, 201 1 

Hearing Titled “Lights Out II: Should EPA Take a Step Back to 
Fully Consider Utility MACT's Impact on Job Creation? 


Chairman Issa, Ranking Member Cummings, and members of the Committee, I 
appreciate the opportunity to testify before you today on EPA’s proposed Mercury and Air 
Toxics Standards (MATS) for power plants. 

We do not have to choose between the significant public health benefits from reducing air 
pollution from power plants and a robust, reliable electric grid. Nor do we have to choose 
between clean, healthy air and robust economic growth and job creation. We can reduce harmful 
pollution while growing the U.S. economy and ensuring the reliable delivery of electricity to our 
families and businesses. As President Obama recently stated in his Joint Address to Congress, 
“...what we can’t do... is let this economic crisis be used as an excuse to wipe out the basic 
protections that Americans have counted on for decades... We shouldn’t be in a race to the 
bottom where we try to offer the. . .worst pollution standards.”' 

Cleaning up the power sector is overdue 

The power plant rules we are developing are necessary to protect public health and the 
environment from the pollution these plants produce - a need that both Republican and 
Democratic administrations have recognized for decades. For over 20 years, since President 
George H.W. Bush proposed what became the Clean Air Act Amendments of 1990, power plant 
clean-up has been the continuous policy of the U.S. government under two Democratic and two 
Republican presidents. 

Over the years, many power plants have invested in modem pollution controls to reduce 
their emissions and have contributed to the significant progress this country has made in 
providing healthy air to our citizens. Many other power plants, however, have delayed 
investment in pollution control equipment that has been widely available for years - including 
equipment to reduce emissions of mercury and other toxic air pollutants. As a result, power 
plants remain the country’s largest source of mercury and sulfur dioxide (S02) emissions, and 
the largest stationary source of nitrogen oxides (NOx).^ This pollution contaminates fish. 


^ Address by President Obama to a Joint Session of Congress, September 8, 201 1 . httn://www.whitehouse-nov/the- 
press-office/2() 1 ! /09/08/addrcss-Dre.sident-joint-session-congrcss 
^ EPA National Emissions Inventory (2008) httny/\vwvv.epa.gov/air/emissions/index.htm 
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damages our nation’s sensitive lakes, rivers, and streams, and is linked to tens of thousands of 
premature deaths and hundreds of thousands of asthma attacks each year. 

MATS is needed to protect public health 

This year, EPA is issuing two long-overdue rules to reduce air pollution from power 
plants - MATS and the Cross State Air Pollution Rule (the Cross State Rule).^ These affordable, 
technologically achievable rules will provide major public health benefits for Americans that are 
significantly greater than the costs. The Cross State Rule, which we issued this summer under 
the Clean Air Act’s “good neighbor’’ provision, requires upwind power plants to reduce pollution 
to help downwind states meet and maintain the nation’s health-based standards for ozone and 
fine particles. It replaced the Clean Air Interstate Rule (CAIR), which had a similar goal but was 
found by the U.S. Court of Appeals for the District of Columbia not to meet Clean Air Act 
requirements. 

The Mercury and Air Toxics Standards, the topic of today’s hearing, are designed to 
reduce emissions of mercury, other toxic metals such as cadmium, nickel and arsenic, and acid 
gases. The MATS Rule is required by the 1990 Clean Air Act Amendments. There currently is 
no national requirement to reduce mercury and other air toxic emissions from power plants, 
because the last Administration’s rule attempting to limit mercury emissions from power plants 
was overturned in court for failing to meet the requirements of the Clean Air Act. During the 
public comment period on MATS, we have heard from hundreds of thousands of people urging 
us to put these important public health protections in place. EPA is on track to finalize the rule 
by December 16,2011. 

Reducing mercury and other air toxic emissions will provide important public health 
benefits. Mercury, depending on the form and dose, may cause neurological damage in children 
who are exposed before birth and is also associated with impacts on children’s cognitive 
thinking, memory, attention, language, and fine motor and visual spatial skills. Metals such as 
arsenic, chromium, and nickel cause cancer and other health risks. Acid gases cause lung damage 
and contribute to asthma, bronchitis and other chronic respiratory diseases, especially in children 
and the elderly. 

The control equipment that reduces emissions of these toxics also will reduce fine 
particle pollution. For the proposed MATS rule, we project those reductions will prevent, each 
year beginning in 2016, approximately: 

• 6,800 to 17,000 premature deaths 

• 11,000 heart attacks 

• 120,000 cases of childhood asthma symptoms 

• 1 1,000 cases of acute bronchitis among children 

■ 12,200 emergency room visits and hospital admissions 


’ This was called the “Transport Rule” when it was proposed. In this testimony, we will refer to both the proposed 
and final rules as the Cross State Rule. 
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• 850,000 days of work missed due to illness.'* 
MATS is affordable and achievable 


It is a priority of the EPA and of this Administration to ensure that our regulatory system 
is guided by science and that it protects human health and the environment in a pragmatic and 
cost effective manner. Accordingly, in developing MATS, the EPA has not only assessed the 
long overdue health benefits of reducing emissions of harmful pollutants from power plants, but 
also made public information on the economic effects associated with implementing the emission 
reductions, including effects on electricity rates, jobs, and the adequacy of our electricity 
resources. These publicly available analyses, which involve detailed modeling of the proposed 
rule’s impact on the power sector, show that this rule is affordable. 

EPA modeling indicates that the combined Cross State and MATS Rules, as finalized and 
proposed, respectively, will result in relatively small changes in the average retail price of 
electricity, which will remain below 1990 levels. These changes are within the range of normal 
annual fluctuations for electricity prices.^ Additionally, our modeling indicates that moderate 
levels of energy demand reduction from investments in energy efficiency would substantially cut 
total emission control costs for the power sector, lower the incremental cost of the standards by 
more than half in 2020, and lower consumer bills. They would also reduce emissions of air 
pollutants beyond what the proposed standards would achieve, especially on high electricity 
demand days when air quality is most threatened. 

EPA’s analyses of the proposal also looked at the impact of MATS on jobs. Money spent 
on pollution controls at power plants provides high quality American jobs in manufacturing steel, 
cement, and other materials needed to build the pollution control equipment; in creating and 
assembling control equipment; in installing the equipment; and in operating and maintaining the 
equipment. And many of these are jobs that cannot be shipped overseas. In fact, the U.S. is a 
leading exporter of pollution control equipment.* 

EPA paid close attention to feasibility and electric system capacity concerns when we 
proposed the MATS Rule and we continue to pay close attention to stakeholder comments as we 
finalize it. With regard to reliability issues, we have consulted with, and will continue to consult 
with, the North American Electric Reliability Corporation (NERC), regional transmission 


* These benefits are from emissions reductions achieved by the proposed Mercury and Air Toxics Standards, and not 
from the Cross State Rule or any other emissions reduction regulation. When EPA estimated the benefits for the 
proposed MATS rule, we included the proposed Cross State Air Pollution Rule (known then as the Transport Rule) 
in the baseline for our analysis, so we estimated the incremental benefits of MATS alone, 

^ Regulatory Impact Analysis in support of the Proposed Mercury and Air Toxics Standards for Power Plants, March 
2011 

® International Trade Administration, US Department of Commerce, 

2008 httD://web.ita.doc.eov/ete/eteinfo.nsf/068fl801d047l26e8525688.1006fla54/4878h7e2fc08ac6d85256883006c4 
52c?OpenDocumenl 
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organizations (RTOs), independent system operators (ISOs), state public utility commissions 
(PUCs), other federal agencies and others. 

EPA’s analyses project that the Cross State and proposed MATS rules will result in 
retirements largely of older, dirtier, less efficient power plants’ - and that those retirements are 
not expected to have an adverse impact on electric generation resource adequacy.*’ Our rules 
will not cause the lights to go out. 

According to our analysis when we proposed the MATS Rule, companies will have 
sufficient time to meet the Cross State and MATS Rules. Although we continue to review public 
comment on this issue, we feel the statements in the proposed rule preamble continue to be valid: 

“Our analysis shows that the expected number of retirements is less than many have 
predicted and that these can be managed effectively with existing tools and processes for 
ensuring continued grid reliability. Further, the industry has adequate resources to install 
the necessary controls and develop the modest new capacity required within the 
compliance schedule provided for in the CAA. Although there are a significant number of 
controls that need to be installed, with proper planning, we believe that the compliance 
schedule established by the CAA can be met. . . . EPA believes that the ability of 
permitting authorities to provide an additional 1 year beyond the 3-year compliance time- 
frame as specified in CAA seetion 1 12, along with other eomplianee tools, ensures that 
the emission reductions and health benefits required by the CAA ean be achieved while 
safeguarding completely against any risk of adverse impacts on electricity system 
reliability.”'" 

As we explained in the preamble for the proposed MATS Rule, there are a number of 
items that provide assurance that national reliability will not be affected: 

“EPA believes that the large reserve margins, the range of control options, the range of 
flexibilities to address unit shutdowns, existing processes to assure that sufficient 
generation exists when and where it is needed, and the flexibilities within the CAA, 
provide sufficient assurance that the CAA section 1 1 2 requirements for the power sector 
can be met without adversely impacting electric reliability.”" 

A number of outside experts have conducted analyses supporting EPA’s conclusions. For 
example, major grid operator PJM recently issued a report concluding the Cross-State Air 


’ http://www.epa.gov/Un/atw/utilit)'/pro/planned_projected_retire_032 1 1 .xlsx 
The Cross State Air Pollution Rule projects about 5 gigawatts (GW) of incremental coal capacity retirements by 
2014. Analysis for the MATS proposal predicts that the rule results in about 10 GW of incremental coal capacity 
retirements by 2015. Total coal fired capacity for the U.S. is about 315 GW. 

’ Resource Adequacy and Reliability in the IPM projections for the Toxics Rule, EPA Docket No. EPA-HQ-OAR- 
2009-0234-3063. 

Excerpts from May 3, 201 1 FR notice — MATS proposal, page 25057 
http;//ww'w.epa.gov/ttn/atw/utility/fr03 my 1 1 .pdf 
'' Excerpts from May 3, 201 1 FR notice -- MATS proposal, page 25057 
http;//www.epa.gov/ttn/atw/utility/fr03myl l.pdf 
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Pollution Rule and the proposed MATS rule do not threaten system-wide resource adequacy in 
the PJM region, although there could be localized concerns. PJM also points out that, to the 
extent that these rules spur newer more efficient and more dependable generation, they may 
enhance reliability. 

In August 2010, MJ Bradley & Associates and the Analysis Group released a report 
commissioned by several utilities on the reliability impacts of the Mercury and Air Toxics 
Standard and the Cross State Rule. Their analysis concluded that the "electric industry is well- 
positioned to comply with EPA 's proposed air regulations without threatening electric system 
reliability. ” They updated that report in June 201 1 based on the actual Mercury and Air Toxics 
Standard proposal, recent financial statements from industry, and recent activity in the markets 
for additional electricity capacity. This update "reaffirms the major conclusion of the prior 
report that the electric industry can comply with EPA ’s air pollution rules without threatening 
electric system reliability provided that EPA, the industry and other agencies take practical steps 
to plan for the implementation of these rules and adopt appropriate regulatory approaches. 

A report by the Bipartisan Policy Center identified a variety of significant flaws in many 
of the previous industry studies of reliability and concluded that “scenarios in which electric 
system reliability is broadly affected are unlikely to occur. 

EPA has reviewed the industry studies suggesting, contrary to the EPA’s and other 
groups’ analyses, that these rules will result in substantial power plant retirements that will have 
adverse effects on electric reliability in some regions of the country. While the particulars of 
these analyses differ, in general they share a number of serious flaws that call their conclusions 
into question: 

• First, as an August 201 1 Congressional Research Service emphasized,'^ these studies 
often make assumptions about the requirements of the EPA rules that are inconsistent 
with, and dramatically more expensive than, the EPA’s actual proposals. In most cases, 
the analyses were performed before many of the regulations in question were even 
proposed. 

• Second, in reporting the number of retirements, many analyses fail to differentiate 
between plant retirements attributable to the EPA rules and older, smaller, and less 
efficient plants that are already scheduled for retirement because owners have made 
business decisions, based in significant part on market conditions, not to continue 
operating them. 


PJM Interconnection, August 2011, “Coal Capacity at Risk for Retirement in PJM: Potential Impacts of the 
Finalized EPA Cross State Air Pollution Rule and Proposed National Emissions Standards for Hazardous Air 
Pollutants” available at http://pjm,com/~/media/documents/reports/201 10826-coal-capacity-at-risk-for- 
retirement.ashx. 

M. J. Bradley & Associates, LLC and Analysis Group, Ensuring a Clean, Modern Electric Generating Fleet while 
Maintaining Electric System Reliability, June 201 1 (emphasis added). 

Bipartisan Policy Center, June 2011, “Environmental Regulation and Electric System Reliability” 

Congressional Research Service Report #41914, “EPA’s regulation of coal-fired power: Is a ‘train-wreck 
coming?”, James E. McCarthy and Claudia Copeland, August 8, 201 1 
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• Third, many analysts do not account for the whole host of tools, including new 
generation, demand response, energy efficiency, transmission upgrades and energy 
storage that can be used to maintain reliability. 

Simply put, many of the studies which have dire predictions for increases in electricity 
rates, reliability and other economic consequences are not based on the reality of the rules the 
Agency has put in place or is considering. The Agency’s robust analyses indicate that the 
proposed MATS rule will continue to build on the EPA’s 40-year record of success in reducing 
harmftil pollution while our economy has continued to grow and the power system has remained 
reliable despite increasing demand. 

While some in industry are seeking to delay finalization of these standards, many others 
recognize that issuing MATS and the cross-state air pollution rules in the same timeframe helps 
provide power companies with the certainty they need to make smart and cost-effective 
investments. The Clean Energy Group'* has said, “Needed regulatory certainty will result from 
EPA’s timely implementation of regulations consistent with the Clean Air Act, which is in the 
best interests of the electric industry, the market, and customers.”'^ The CEOs of eight electric 
companies have also stated that: “Contrary to claims that EPA’s agenda will have negative 
economic consequences, our companies’ experience complying with air quality regulations 
demonstrates that regulations can yield important economic benefits, including job creation, 
while maintaining reliability.” '*In addition, the Chairman and CEO of Wisconsin Energy has 
said, “We see very little impact on customer electric rates or our capital plan between now and 
2015 as a result of the new EPA regulations.”” 

The Clean Air Act 

The Cross State and MATS Rules would continue the 40-year Clean Air Act success 
story. For 40 years, the Clean Air Act has allowed steady progress to be made in reducing the 
threats posed by pollution and allowing us all to breathe easier. In the last year alone, programs 
implemented pursuant to the Clean Air Act Amendments of 1 990 are estimated to have reduced 
premature mortality risks equivalent to saving over 160,000 lives; spared Americans more than 
100,000 hospital visits; and prevented millions of cases of respiratory problems, including 


The Clean Energy Group’s Clean Air Policy Initiative members include Austin Energy, Avista Corporation, 
Ca!pine Corporation, Constellation Energy, Exelon Corporation, National Grid, New York Power Authority, 
NextEra Energy, PG&E Corporation, Public Service Enterprise Group, Inc., and Seattle Light. 

’’ Letter to Lisa Jackson, Administrator, EPA, from Michael Bradley, Executive Director of the Clean Energy 
Group’s Clean Air Policy Initiative (June 15, 2011), 

http://wvm.thecleanenergygroup.com/documents/Letter_Jackson_UtilityToxicsRule.pdf 
Peter Darbee, chairman, president and CEO,PG&E Corp.; Jack Fusco, president and CEO, Calpine Corp.; Lewis 
Hay, chairman and CEO, NextEra Energy, Inc.; Ralph Izzo, chairman, president and CEO, Public Service Enterprise 
Group, Inc.; Thomas King, president, National Grid USA,; John Rowe, chairman and CEO, Exelon Corp.; Mayo 
Shattuck, chairman, president and CEO, Constellation Energy Group; Larry Weis, general manager, Austin Energy , 
“We're OK With the EPA's New Air-Quality Regulations,” Letter to the Editor, Wall Street Journal, December, 8, 
2010. 

May 3, 2011 Wisconsin Energy Corporation 1®‘ Quarter 2011 Earnings Call. 
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bronchitis and asthma. They also enhanced productivity by preventing 13 million lost 
workdays; and kept kids healthy and in school, avoiding 3.2 million lost school days due to 
respiratory illness and other diseases caused or exacerbated by air pollution.^' 

However, few of the emission control standards that gave us these huge gains in public 
health were uncontroversial at the time they were developed and promulgated. Most major rules 
have been adopted amidst claims that that they would be bad for the economy and bad for 
employment. 

In contrast to doomsday predictions, history has shown, again and again, that we can 
clean up pollution, create jobs, and grow our economy all at the same time. Over that same 40 
years since the Act was passed, the Gross Domestic Product of the United States grew by more 
than 200 percent.^^ 

It is misleading to say that enforcement of the Clean Air Act is bad for the economy and 
employment. It isn’t. Families should never have to choose between a job and healthy air. They 
are entitled to both. 

Some may find it surprising that the Clean Air Act also has been a good economic 
investment for our country. A study led by Harvard economist Dale Jorgenson found that 
implementing the Clean Air Act actually increased the size of the US economy because the 
health benefits of the Clean Air Act lead to a lower demand for health care and a healthier, more 
productive workforce. According to that study, by 2030 the Clean Air Act will have prevented 
3.3 million lost work days and avoided the cost of 20,000 hospitalizations every year.^’ Another 
study that examined four regulated industries (pulp and paper, refining, iron and steel, and 
plastic) concluded that, “We find that increased environmental spending generally does not cause 
a significant change in employment.’’^^ 

The EPA’s updated public health safeguards under the Clean Air Act will encourage 
investments in labor-intensive upgrades that can put current unemployed or under-employed 
Americans back to work. Environmental spending creates jobs in engineering, manufacturing, 
construction, materials, operation, and maintenance. For example, EPA vehicle emissions 
standards directly sparked the development and application of a huge range of automotive 
technologies that are now found throughout the global automobile market. The vehicle 


USEPA (2011). The Benefits and Costs of the Clean Air Act from 1990 to 2020. Final Report. Prepared by the 
USEPA Office of Air and Radiation. February 201 1. Table 5-5. This study is the third in a series of studies 
originally mandated by Congress in the Clean Air Act Amendments of 1990. It received extensive peer review and 
input from the Advisory Council on Clean Air Compliance Analysis, an independent panel of distinguished 
economists, scientists and public health experts. 

Ibid. 

Bureau of Economic Analysis, National Economic Accounts, “Table 1.1.5. Gross Domestic Product,” 
http://bea.gOv/national/index.htm#gdp 

^ Dale W. Jorgenson Associates (2002a). An Economic Analysis of the Benefits and Costs of the Clean Air Act 
1970-1990. Revised Report of Results and Findings. Prepared for EPA. 
http://yosemite.epa.gOv/ee/epa/eerm.nsf/vwAN/EE-0565-0 1 .pdf/$file/EE-0565-0 1 .pdf 

Morgenstern, R. D., W. A. Pizer, and J. S. Shih. 2002. “Jobs versus the Environment: An Industry-Level 
Perspective.” Journal of Environmental Economics and Management 43(3):412-436. 
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emissions control industry employs approximately 65,000 Americans with domestic annual sales 
of $26 billion.^^ Likewise, in 2008, the United States’ environmental technologies and services 
industry of 1.7 million workers generated approximately $300 billion in revenues and led to 
exports of $44 billion of goods and services,^® larger than exports of sectors such as plastics and 
rubber products.^’ The size of the world market for environmental goods and services is 
comparable to the aerospace and pharmaceutical industries and presents important opportunities 
for U.S. Industry.^* 

Jobs also come from building and installing pollution control equipment. For example, 
the U.S. boilermaker workforce grew by approximately 35 percent, or 6,700 boilermakers, 
between 1999 and 2001 during the installation of controls to comply with EPA’s regional 
nitrogen oxide reduction program.^’ Over the past seven years, the Institute for Clean Air 
Companies (ICAC) estimates that implementation of just one rule - the Clean Air Interstate Rule 
Phase 1 - resulted in 200,000 Jobs in the air pollution control industry.^” 

Conclusion 

As we did more than two decades ago during debate of the Clean Air Act Amendments of 
1990, we are hearing claims that our rules will lead to potential adverse impacts on electric 
reliability. Our analysis and past experience indicate that warnings of dire consequences of 
moving forward with these important rules are exaggerated at best. For example, during 
development of the 1990 Clean Air Act Amendments, industry estimated that the cost of the new 
requirements for sulfur dioxide would be $7.5 billion per year. In reality, the cost of achieving 
the reductions was around $1.5 billion per year -a fraction ofthe costs estimated by those 
seeking to prevent enactment of that landmark legislation.^' In fact, at the time, one utility 
warned of unrealistic compliance dates and issues with electrical reliability. These predictions 
were not true then, and industry’s remarkably similar claims about the current Clean Air Act 
regulations are not true now, 

1 would like to suggest that the Committee should be clear about what is at stake here as 
those who have stalled in cleaning up their pollution call for further delays. We are pursuing 


“ Manufacturers of Emissions Control Technology (http://w\vw.meca.org/cs/root/organization_info/who_we_are) 

“ DOC International Trade Administration. “Environmental Technologies Industries: FY2010 Industry Assessment. 
http://web.ita.doc.gov/ete/eteinfo.nsf/068fi801d047f26e85256883006ffa54/4878b7e2fc08ac6d85256883006c-152c/$ 
FILE/Fui!%20Environmental%20Industries%20 Assessment%202010.pdf (accessed February 8, 20 11) 

U.S. Census Bureau, Censtats Database, International Trade Data—NAICS, 
http://censtats.census.gov/naic3_6/naics3_6.shtml (accessed September 6, 201 1) 

Network of Heads of the European Environment Protection Agencies, 2005. 'The Contribution of Good 
Environmental Regulation to Competitiveness." http://w'ww.eea.europa.eu/about- 
us/documents/prague_statement/prague_statement-en.pdf (accessed February 8, 2011). 

International Brotherhood of Boilermakers, Boilermaker Labor Analysis and Installation Timing, March 2005, 
EPA Docket OAR-2003-0053 (docket ofthe Clean Air Interstate Rule). 

November 3, 2010 letter from David C. Foerter, Executive Director of the Institute of Clean Air Companies, to 
Senator Thomas R. Carper t httD:.t/vvH'\v.icac.convTiles/nublic/lCAC Career Response 110310.ndf (accessed 
February 8,2011). 

National Acid Precipitation Assessment Program Report to Congress: An Integrated Assessment, 2005 
http;//www.epa.gov/airmarkets/resource/docs/N APAP.pdf 
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these rules because they will dramatically improve public health, they are affordable, and they 
are technologically achievable. Delay encourages companies to keep cash on the sidelines 
instead of spending it putting people to work modernizing their facilities. And most importantly, 
delay means that the public health benefits of reducing harmful pollution are not realized. 

Thank you for the opportunity to testify today. I look forward to your questions. 
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Chairman ISSA. I want to recognize myself for the first 5 min- 
utes. 

I will take your opening statement in reverse order. If I under- 
stand the nature of every time there is one of these pollutant 
standards, I just want to understand, you really don’t usually do 
much to the overall facility. It’s normally a holt on some additional 
cleaning equipment. Isn’t that true in this case? 

Mr. Perciasepe. Yes, but obviously from an engineering perspec- 
tive, it has to be integrated into the operation of the facility. 

Chairman IssA. That begs the bigger question. Isn’t it true that 
today there is no utility that you can show us that is able to imple- 
ment this entire standard today? I know there are pieces of it in 
various places, but no utility is currently able to implement it; isn’t 
that true? 

Mr. Perciasepe. I don’t believe that that is correct. I believe we 
look at the best performing plants around the country 

Chairman IssA. But we looked at that, and you looked at each 
plant and you put together various plants and said. If you do this 
and this and this, like Frankenstein, you can get one person. But 
you make the assumption that you can put together the best of all 
these plants. Some of these plants have different non-combinable 
operations at the current time; isn’t that true? 

Mr. Perciasepe. I believe that the plants can meet these stand- 
ards, and some do. But I would like 

Chairman IsSA. Is there any plant that meets this standard 
today? You said some do. 

Mr. Perciasepe. I believe they do. 

Chairman IsSA. If you would answer for the record of a single 
plant that meets this standard today, we would be thrilled to hear 
that. Because we just had an Attorney General, one of 25 — 24 , I’m 
sorry, who have asked for a delay, as you know, in order to get 
public comment; but most importantly, have asserted as does — and 
I’ll put it into the record — the Unions for Jobs and the Environ- 
ment Public Comments, a union — a combined trade union organiza- 
tion who believe that today there are — there is no standard. 

Isn’t it not uncommon that the EPA believes that a standard will 
be — compliance for the standard can be achieved within the time 
parameter and that it might be — and I want to give the benefit of 
the doubt — it might be that they could achieve it by 2015. Isn’t that 
part of the assumption? Not that it exists today, but if you take all 
of the analysis, that they could achieve it by 2015? 

Mr. Perciasepe. The air toxic standards that we are proposing 
for power plants has to be based on available technology that is 
currently performing at the level that we are proposing. 

Chairman IssA. Okay. So if you will, for the record, have the 
EPA deliver us one power plant of, let’s just say, a megawatt or 
above, that uses coal that currently meets the standard, we would 
appreciate having that for the record. We will hold the record open. 

Mr. Perciasepe. Thank you. 

Chairman IssA. Now, if we could put back up the pie chart. Ear- 
lier we had one of those 24 Attorneys General who said, although 
he’s not a scientist skilled in this area, but that he believed that 
when it came to the area that would be under this normal regu- 
latory process, which is the mercury, that incredibly small sliver of 
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pink, that if this standard were only affecting mercury, he believed 
that a shorter comment period with a great likelihood of achieve- 
ment was possible. 

Do you agree with that, that mercury is not what’s driving most 
of the objections, from what you can tell? 

Mr. Perciasepe. That is the — that chart is correct, the best I can 
tell, Mr. Chairman. 

Chairman ISSA. Okay. I mean from your analysis, but we 
couldn’t resist using your own figures because they seem compel- 
ling. 

So isn’t it disingenuous, a term we like to use here in Wash- 
ington more often than maybe we should, but isn’t it disingenuous 
for the EPA to talk endlessly about mercury and its effects, all of 
which we’re very concerned about, when in fact the vast majority 
of this regulation has to do with particulates and, if not 920 out 
of 960,000 comments, the vast majority of those comments are 
about the mercury portion, a portion which is probably achievable 
well within the time parameter. 

Mr. Perciasepe. The effects of mercury on children affects their 
neurological 

Chairman IsSA. No, no, no. My question is very narrow. It’s not 
about the effects of mercury. It’s if, in fact, the technology exists 
today, or can predictably exist in time to meet the 2015 as to mer- 
cury, isn’t the combining of particulate, normally covered by an- 
other part of your authority, a fairly disingenuous use of the bene- 
fits? Because the benefits of reducing the mercury and the tech- 
nology to reduce the mercury appears not to be in widespread con- 
flict. In fact, if this was a mercury-only standard, you might likely 
have much quicker — much greater support for a much quicker im- 
plementation. 

Mr. Perciasepe. You have to let me try a little bit here to an- 
swer that question. 

Chairman IssA. Of course. 

Mr. Perciasepe. First of all, we can’t quantify all those benefits 
from those neurological impacts on children. Those are not com- 
pletely quantifiable as we are able to quantify some of the fine-par- 
ticle co-benefits. And the reason we have co-benefits is because the 
pollution-control equipment that you would use for mercury, for ar- 
senic, for nickel, chromium, and the acid gases, which are all regu- 
lated under the air toxic program, all of which have public health 
implications — we think having co-benefits is a good thing and that 
those co-benefits also have substantial public health benefits. 

So it is those same pollution-control — it is that same pollution- 
control equipment that is making those reductions in fine particles. 
It isn’t like we have asked for a separate control for fine particles. 
These are the controls that will reduce those other emissions. 

Chairman IsSA. With that, I recognize the ranking member from 
Virginia, Mr. Connolly. 

Mr. Connolly. Thank you, Mr. Chairman. If you want to con- 
tinue, I would certainly yield to the chairman. 

Chairman IsSA. Very quickly. I just want to run one followup. I 
thank the gentleman. 

As I understand it, roughly 90 percent of the benefits that you’re 
claiming under this regulation would already occur under particu- 
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late reduction under MACTs; isn’t that true? In other words you’re 
double-counting. You have another regulation that would cover 90 
percent of this. You’re counting 100 percent of the reduction in par- 
ticulate when, in fact, 90 percent is going to occur — and most of the 
benefit. 

So I guess for the record, would you tell us what that last — the 
differential between the two standards, that last 10 percent on par- 
ticulate, what portion of the co-benefit would actually occur? In 
other words, the numbers for what is the last little fraction of re- 
duction? 

Mr. Perciasepe. Did you say MACTs? 

Chairman ISSA. By the MACTs program. In other words, the 
amount of reduction here, and the cost, my understanding is that 
about 90 percent of the particulate reduction under that part of the 
regulatory authority is already ordered, basically. 

Mr. Perciasepe. All I can — what I have to answer here is this 
rule is aimed at reducing the toxic — air toxic emissions. Those air 
toxic emissions that I mentioned, those metals and acid gases are — 
associate the same control technologies are used 

Chairman IsSA. No, I understand that. But here’s the point. 
Much of this standard for particulate is below what you say is safe 
by your own figures. So under NAAQS, when you say you get down 
to this level, you now have clean air. You’ve defined “clean” and 
“safe.” And yet in this regulation, you’re regulating a standard 
lower than what you say is necessary. In a nutshell, isn’t it true 
that your regulatory authority ends at the point in which air is 
safe? 

Mr. Perciasepe. We are 

Chairman IsSA. Now, wait a second. Your staff is shaking “no” 
behind you. So if you can answer that you think you have a regu- 
latory authority beneath a threshold which is safe by your own 
standard, I would like to hear it. 

Mr. Perciasepe. Two quick points. We are regulating air toxics 
here, and it’s a technology standard that’s looking at the best avail- 
able technology, the maximum available control technology — that’s 
what the MACT stands for — those air toxics. It gets those benefits, 
it gets those co-benefits of reducing fine-particle pollution which we 
think is great, and there are health benefits even below the stand- 
ards. 

Chairman IsSA. The ranking member has been very generous. 
Then why is it you have 15 milligrams per cubic meter per billion, 
et cetera, et cetera. You have this 15-milligram standard, and yet 
you’re your new standard, you’re now setting — that’s what you con- 
sidered safe on one hand. And then you come in below 11.5 milli- 
grams, M3. I can’t think in terms of that small, but I agree that 
particulates, even in these small amounts, are important to look at. 
But why wouldn’t you change your standard, support it with 
science, change your standard to an amount below 11.5 before reg- 
ulating before 11.5 and claiming benefits below 11.5.? Doesn’t it 
seem like you declared clean as 15, and you’re regulating below 
that and taking credit for cleaner — I’m not a scientist, and I will 
not claim to have any expertise in this. I can just look and say 
there is an inconsistency, like a set of books that don’t balance, you 
may not know where the missing money is, but if they don’t bal- 



142 


ance, you go looking for it. Why not have a standard that is ad- 
justed based on science to match this greater regulatory request 
you’re making? 

Mr. Perciasepe. We are regulating the air toxics here, the nick- 
el, the arsenic, the mercury, the acid gases. The control tech- 
nologies that we use 

Chairman ISSA. But you’re claiming the benefits from the partic- 
ulate. 

Mr. Perciasepe. But those benefits are real. Those benefits will 
accrue to the American public. 

Chairman IsSA. Then why not lower the standard to 11.5 or 
below, so that you’re consistent in what you say you want to reduce 
the particulate level? 

Mr. Perciasepe. The National Ambient Air Quality Standard is 
set under a science process where we have science advisors that ad- 
vise us on what level is adequate — adequate for the protection of 
public health. It doesn’t mean that there aren’t public health bene- 
fits below that level, and that’s what we are looking at here. These 
are co-benefits from controlling the air toxics. That is the objective 
of this particular rulemaking. 

Chairman IsSA. Well, it’s clear as mud, but I thank you for your 
efforts. I now recognize the ranking member. 

Mr. Connolly. I thank the chair. Mr. Perciasepe. 

Mr. Perciasepe. Perciasepe. 

Mr. Connolly. I’m sorry, Perciasepe. 

The chairman asked you the question of whether any coal-fired 
power plants in the United States could possibly be compliant with 
the proposed new rule. I have a list in front of me of existing coal- 
fired power plants — it’s a partial list — that are already fully compli- 
ant with EPA’s proposed rule, including four in my native State of 
Virginia. Despite the testimony of the previous witness that nobody 
in Virginia could be compliant, I have got four coal-fired power 
plants that are fully compliant today. Are you aware of this list? 

Mr. Perciasepe. I know there are some that are in compliance 
with the rules. I just don’t 

Mr. Connolly. I would ask, without objection, this list be en- 
tered — 

Mr. Perciasepe. I do know there is a new one under construction 
in your State at Virginia City. 

Mr. Connolly. Mr. Chairman, I’d ask unanimous consent that, 
to the extent it exists, it be provided for the record. 

Mr. Gowdy. [presiding.] Without objection. 

Mr. Connolly. I thank the chair. 

Is it not also true that nearly 60 percent of all coal-fired power 
plants that report emissions to EPA are compliant currently with 
EPA’s proposed limit for mercury? 

Mr. Perciasepe. I don’t know the exact number. Perhaps my 
staff behind me have an exact number. 

Mr. Connolly. Again, I would ask that this be entered into the 
record. 

Mr. Perciasepe. To be clear, we can’t base the standard on 
something that hasn’t been met by an existing 

Mr. Connolly. Correct. My point in asking you this question is 
that this notion that the hobnail-booted government is going to de- 
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stroy industry and consumers and cut off the source of electricity 
in the United States is a false premise, given the fact that 60 per- 
cent are already compliant on the mercury standard. Is it not fur- 
ther true that 73 percent of all reporting units are already compli- 
ant with the proposed limit for HCI? 

Mr. Perciasepe. It’s likely. 

Mr. Connolly. I would ask that he entered into the record, too. 

Mr. Connolly. And almost 70 percent of all units comply with 
the EPA’S proposed limit for PM, particulate matter? 

Mr. Perciasepe. True. 

Mr. Connolly. So what we’re trying to do is make at the margin 
an improvement for those not compliant, some of which, as we al- 
ready heard in previous testimony, are all the plants that are prob- 
ably on the chopping block anyhow, and would serve both con- 
sumers and the breathing public if they sort of used this occasion 
to perhaps move on. 

We also heard from the chairman concerns about, well, why 
didn’t you just take a lower level? Didn’t the previous administra- 
tion try that tack, and wasn’t there a court ruling that it was — it 
required more rigorous enforcement? 

Mr. Perciasepe. On fine particles? I think it was on ozone that 
there might have been a court ruling or court activity, but I don’t 
know about fine particles. The bottom line is that there are health 
benefits, you’re talking about this rule? 

Mr. Connolly. Yes, this rule. 

Mr. Perciasepe. Yes. The previous administration — first of all, 
there’s a 20-year 

Mr. Connolly. Please finish your sentence. 

Mr. Perciasepe. There is a 20-year history here. 

Mr. Connolly. You were about to say, “The previous administra- 
tion” — 

Mr. Perciasepe. The previous administration proposed controls 
for mercury in 2004. 

Mr. Connolly. And what did a court of law 

Mr. Perciasepe. The court threw those out because they did not 
comply. 

Mr. Connolly. Yes,, that is the answer to the chairman’s ques- 
tion. Why are you doing this? It is not unique to the Obama admin- 
istration. The previous administration tried doing what the chair- 
man suggested: Why not just settle for a lower level? And a court 
of law said “not good enough,” and it told EPA in a court suit, you 
have to come up with new regulations that are tougher than that; 
is that not correct? 

Mr. Perciasepe. The court said that the — ^yes, that’s correct. 

Mr. Connolly. Yes. 

Mr. Perciasepe. It had to be regulated under a different part of 
the Clean Air. 

Mr. Connolly. Thank you. So that’s the answer to why you are 
doing what you are doing today. A court told you you had to. And 
throughout the Bush administration attempt to look to have a 
lower standard. 

It isn’t because you just in some lab somewhere decided to just 
be a pain in everyone’s side by coming up with tough, hard-to-reach 
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regulations, and as the data shows, they aren’t, since the majority 
of units reporting already meet one or more of the regulations. 

Was this standard on toxic pollutants envisioned or incorporated 
in the 1990 Clean Air Act amendments? 

Mr. Perciasepe. Yes. 

Mr. Connolly. Why did it take 21 years, then, to implement the 
law passed in 1990, signed into law by a Republican President? 

Mr. Perciasepe. Well, it’s hard to imagine that it has taken 21 
years to get to this particular point, which obviously flies in the 
face that we’re going too fast. It has been looked at numerous times 
by EPA. There have been proposed regulations that were not prop- 
erly completed. And we are in the situation now in this administra- 
tion of having to be guided by the judicial branch toward the end 
that we are now aiming at. 

Mr. Connolly. Thank you, Mr. Perciasepe. Thank you, Mr. 
Chairman. 

Mr. Gowdy. I thank the gentleman. 

Social studies was a long time ago for me, civics. I’m familiar 
with the legislative branch. I’m familiar with the executive branch, 
and even occasional executive branch overreach. “Sue and settle” 
was new to me until I got here. Does EPA ever encourage groups 
to sue them? 

Mr. Perciasepe. No. In fact, usually we get sued when we’re not 
doing what Congress asks us to do, and that usually is what re- 
sults in us getting on a schedule that’s different than the schedule 
that Congress set. 

Mr. Gowdy. So you never invite lawsuits? 

Mr. Perciasepe. No. 

Mr. Gowdy. And there would never be anything to indicate that 
you had suggested that someone sue? A friendly lawsuit, shall we 
say? 

Mr. Perciasepe. No. 

Mr. Gowdy. Never? 

Mr. Perciasepe. Not that I know of. 

Mr. Gowdy. What is so talismanic about December 2011? 

Mr. Perciasepe. Twenty-one years waiting, health benefits de- 
nied, the 

Mr. Gowdy. If we waited 21 years and we have almost a million 
comments, wouldn’t you think we ought to wait maybe 22 so we 
can fully digest all 1 million comments? 

Mr. Perciasepe. It might be good to say something about those 
million comments since they’ve come up, if you would appreciate 
that. Of those million comments, 960,000, the vast majority are in 
favor of the rule. And of those million comments, as you know, as 
some people have systems that they can reply, only about 22,000 
are unique as opposed to duplicates of comments. 

Mr. Gowdy. Well, 22,000 is still a lot. It’s not a million. Twenty- 
two thousand seems like a lot to digest between now and Christ- 
mas. 

Mr. Perciasepe. It is a lot, but it’s not between now and Christ- 
mas. Again, we’ve been working on this rule for a long time. The 
comment period, we left the comment period open longer than we 
normally do so that we would — we expected to get a lot of com- 
ments. 
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Mr. Gowdy. Have you asked the court for more time? 

Mr. Perciasepe. Pardon? 

Mr. Gowdy. Have you asked the court for more time? 

This is a court decree, I assume. 

Mr. Perciasepe. That’s correct. 

Mr. Gowdy. A judgment? 

Mr. Perciasepe. And we recently asked the court for another 30 
days to finish the work. We have read every one of those com- 
ments, and we will he replying to every one of those comments in 
the Response to Comments document that we are currently work- 
ing on. We knew that we would get a lot of comments, because we 
left the comment period open longer than we normally do, and 
therefore we put the staff to task that we would need to be able 
to review those comments. 

Mr. Gowdy. Did you have an opportunity to listen or watch the 
President’s joint address to Congress several weeks ago? 

Mr. Perciasepe. I did. 

Mr. Gowdy. He mentioned regulations and he mentioned some 
that are having a deleterious, pernicious effect on industry. Then 
he said we should have no more regulation than is necessary for 
the health, safety, and security of the American people. I think he’s 
identified 500 that — at least 500 that can be done away with. 

It strikes me as curious — let me ask before I say it strikes me 
as curious. Are you arguing that the imposition of this regulation 
is actually going to create jobs? 

Mr. Perciasepe. We believe that construction jobs and then the 
operation and maintenance jobs will be a net positive in this sector. 

Mr. Gowdy. How many coal jobs do you think will be lost? 

Mr. Perciasepe. You know, we expect — ^you know, one of the 
things you have to realize, we’re investing in — we, the country, not 
me, EPA — we are investing with this rule in coal-fired power 
plants. We are going to make a major capital investment 

Mr. Gowdy. I probably didn’t ask my question artfully. How 
many coal jobs do you think we’ll lose? You think we’re going to 
add some construction jobs. How many jobs will be lost? Because 
neither one of us are naive enough to believe there aren’t going to 
be jobs lost. 

Mr. Perciasepe. I expect that the amount of coal that is used 
will be roughly fiat. The plants that we will invest in here, which 
will be many 

Mr. Gowdy. What analysis 

Mr. Perciasepe. — will then lock in the fact that we’re going to 
be using coal for many, many years. 

Mr. Gowdy. What analysis did EPA do with respect to job loss? 

Mr. Perciasepe. We have a range that we’ve identified; 9,000 
permanent job gains is in the middle of the range. There are some 
that go just slightly below zero 

Mr. Gowdy. I am just asking about job loss. I haven’t gotten a 
jobs gain. What analysis did EPA do about job loss? 

Mr. Perciasepe. Best estimate of the net gain is 9,000. 

Mr. Gowdy. So EPA did factor in the losses to the coal industry 
and others? 

Mr. Perciasepe. Yes. 
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Mr. Gowdy. Okay. My time’s up, sorry. We want to thank you 
on behalf of Mr. Connolly and myself. Give me one second. 

Thank you, and we will be briefly in recess as the third panel 
approaches. 

Mr. Perciasepe. We will provide the information, as I suggested 
to the chairman, in followup. And, of course, every question that 
you all have we’ll follow up with as quickly as possible. Thank you 
for your time and I appreciate the questions. 

Mr. Gowdy. Very well, thank you. 

We will be in recess for 5 minutes. 

[Recess.] 

Chairman ISSA. [Presiding.] The hearing will now reconvene. We 
now welcome Mr. Josh Bivens, he’s an economist at the Economic 
Policy Institute. Mr. Bivens, I noticed that you were here for the 
previous panel, so you recognize that pursuant to our rules all wit- 
ness are sworn. Would you please rise to take the oath. Raise your 
right hand. 

Do you solemnly swear or affirm that the testimony you are to 
give will be the truth, the whole truth, and nothing but the truth? 

Once again, let the record reflect the witness answered in the af- 
firmative. And once again, the witness is recognized for 5 minutes 
for his opening statement. 

STATEMENT OF JOSH BIVENS, PH.D., ECONOMIST, ECONOMIC 
POLICY INSTITUTE 

Dr. Bivens. I thank the committee for the invitation to testify 
today. My name is Josh Bivens. I’m an economist at the Economic 
Policy Institute in Washington, D.C. 

My professional, peer-reviewed research standard for the ratio of 
benefits to costs of the EPA’s air toxics rule are very large. But 
somewhere along the way the debate moved on to the grounds of 
job creation, which is a little odd, because regulatory changes just 
aren’t big drivers of job growth. 

But in my testimony, and especially in my written testimony, I 
sketch out how regulatory change in general and the air toxics rule 
specifically can affect job creation and unemployment. I conclude 
that the air toxics rule, like almost all related regulatory changes, 
will have trivial effects on job growth over the longer run, but that 
over the next couple of years, particularly if the unemployment 
rate remains high, the rule will actually on net create jobs and 
lower the unemployment rate. 

Further, it’s precisely because the unemployment rate is high 
today that the rule, as implemented, as planned, would have clear- 
ly positive impacts on job creation. So in short, calls to delay imple- 
mentation of the rule based on vague appeals to wider economic 
weakness, have the case entirely backward. There is no better time 
than now, from a job creation perspective, to move forward with 
these rules. 

My research which I summarize in my written testimony indi- 
cates the adoption of the air toxics rule would lead to the net cre- 
ation of about 28,000 to 158,000 jobs between now and 2015. The 
primary economic impact of these rules will be in significantly 
boosting health and quality of life, leading to benefits that are at 
least five to ten times larger than the cost. But since we are here 
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to talk about jobs, or at least that’s why I’ve been asked here today 
is to talk about jobs, let me just say a couple of words on it. 

The job impacts of regulatory changes depend on the wider mac- 
roeconomic context. When the economy is functioning well, job im- 
pacts from regulatory changes are going to be quite small for two 
main reasons. The most important reason is just that in a well- 
functioning economy, the Federal Reserve can neutralize any boost 
or drag on overall employment growth that may result from regu- 
latory changes through their conventional monetary policy meas- 
ures. They can raise or lower short-term interest rates. 

We may criticize the specific targets that the Fed adopts at given 
times. But in a well-functioning economy they will be able to hit 
these targets. Moreover, the direct first-round impact of regulatory 
change on employment growth are going to be modest anyway, be- 
cause they carry offsetting influences. So the Fed won’t even have 
to do that much to counterbalance them: On the one hand, employ- 
ment, because of regulatory changes, boosted because of the extra 
investments needed to bring producers into compliance, so power 
plants, purchasing and installing scrubbers; on the other hand, a 
rise in the price level of energy because of the regulatory change 
may be transmitted to the overall economy by causing a slight rise 
in overall prices, and this may cause a reduction in spending. 

But it is clear that the first-round impacts, before the Federal 
Reserve decides to neutralize them, of regulatory change are inde- 
terminate. It’s important to note that even regulations that have 
large measured compliance costs are no more likely to lead to job 
losses than those with smaller compliance costs. Compliance costs 
go on both sides of the job creation ledger. They represent both the 
scales, investments needed to bring firms into compliance, and they 
represent sort of the potential increase in prices that may result 
from them. 

When the economy is not functioning well, especially at a time 
like today when unemployment is high, even as the short-term pol- 
icy interest rate controlled by the Fed sits at zero, this analysis 
changes. The most important way it changes is that the Fed can 
no longer neutralize any effect of regulatory changes on employ- 
ment growth. So instead of the Fed counterbalancing any change, 
these changes are actually likely to have multiplier effects so they 
will ripple through the economy. 

The briefing paper that my written testimony is based on as- 
sesses the positive and negative first-round effects as well as the 
effect of the likely multipliers to the economy. And it comes to the 
finding that positive effects dominate. I just want to point out 
quickly that estimates are awfully conservative. Basically they are 
conservative because the only real adjustment to the results I make 
is the assumption that the Fed can’t or won’t lean against what- 
ever happens to employment because of regulatory changes. But ac- 
tually there’s plenty of reason to think that there will be very little 
scope for the overall price level to actually rise, given how much 
slack demand is in the economy today. Basically the idea that the 
capacity utilization rate of utilities is at the lowest rate on record, 
that regulatory changes will lead to large price spikes, is a very 
hard thing to believe. 
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And second, when you have economies with high rates of unem- 
ployment, chronic excess supply, they often see rapid disinflation. 
That’s what the U.S. economy is seeing, basically since what we 
now call the “Great Recession” started. And this disinflation actu- 
ally leads to real interest rates rising, even while the Federal Re- 
serve is trying to keep them down, and this provides a break on 
economic growth. So even if the price increase and the power gen- 
erating sector is passed on to the overall general price level, this 
will actually arrest the upper pressure on real interest rates and 
this would be as likely as not to be positive for overall demand. I 
don’t include this latter consideration an effect in my paper. 

So in short, I think my estimates of the likely job impacts of the 
air toxics rule by 2015 actually allow the widest scope possible for 
the negative impacts to run free. So I think they are very conserv- 
ative. 

To conclude, I want to be clear, this is not a major jobs pro^am. 
It’s something that should be done because it will help Americans’ 
health, but it will not reduce job growth. 

[Prepared statement of Dr. Bivens follows:] 
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I thank the House Committee on Oversight and Government Reform, especially Chairman Issa 
and Ranking Member Cummings, for the invitation to testify today on the topic of the 
Environmental Protection Agency's (EPA) proposed rules governing the emission of mercury, 
arsenic and other toxic air pollution from power plants, which I'll refer to henceforth as the 
"toxics rule". 

I am Josh Bivens, an economist at the Economic Policy Institute in Washington, DC. For the kind 
of professional, peer-reviewed cost/benefit analysis that should be the clear criterion upon 
which judgments about the toxics rule - and all other proposed regulatory changes - are made, 
I'm at best just one in a long list of economists that could be testifying in front of your 
committee. Further, it's not just modesty that compels me to say that for this sort of cost/benefit 
analysis, there are plenty of economists and other experts that could be even better choices. 

However, the debate over the toxics rule has often become a debate about jobs - and this is 
partly understandable, given that far too many Americans remain jobless nearly four years after 
the bursting housing bubble led to what is now known as the Great Recession - the steepest and 
longest economic contraction we've seen since the Great Depression. 

This entangling of the debate regarding the toxics rule with the current crisis of joblessness is 
why I began writing about this rule - because on the topic of job-creation and economic 
performance, I actually am an expert. I know what does and what does not materially affect 
unemployment and employment growth in the U.S. economy; and regulatory change is 
something that generally does not affect these. Put simply, what drives changes in the 
unemployment rate is just the macroeconomic performance of the economy. So unless one can 
tie a given regulatory change to a major shift in macroeconomic performance, it will be very 
hard indeed to say that the change has any major effect on unemployment. 

In my testimony, which draws heavily on a Briefing Paper that I authored for EPI, I will sketch out 
how regulatory change in general, and the air toxics rule specifically, can impact unemployment. 

1 conclude that the air toxics rule - like almost all related regulatory changes - can have only 
trivial effects on job-growth over the longer-run, and that in the shorter- run (over the next 
couple of years - particularly if the unemployment rate remains high) its effects on 
unemployment will be clearly ameliorative (if modest). In fact, it is precisely because the 
economy has so much unused capacity today that the impact of the air toxics rule, if 
implemented as planned, would have positive impacts on job-creation and would lead to a lower 
unemployment rate. In short, calls to delay implementation of the rule based on vague appeals 
to wider economic weakness have the case entirely backward - there is no better time than 
now, from a job-creation perspective, to move forward with these rules. 

The majorfindings of my research on the employment effects of the toxics rule are as follows: 

• The rule will have a modest positive net impact on overall employment, likely leading to 
the creation of 28,000 to 158,000 jobs between now and 2015. 

• This net job impact is the result of "cross-cutting" effects. In other words, higher energy 
prices are likely to lead to small increases in industry costs, which will lead to small 
reductions in final demand for their output and hence small reductions in labor demand. 
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These depressing effects, however, are swamped by the job growth spurred by new 
investments in pollution abatement and control (PAC) and induced spending as well as 
small increases within the utility sertor itself. Furthermore, this net gain is amplified 
through re-spending effects as those who gain jobs increase their consumption thereby 
generating jobs throughout the economy. More specifically: 

-Between 17,000 jobs would be lost and 35,000 jobs would be gained in the utility 
industry itself. 

-Between 81,000 and 101,000 PAC jobs would be created. 

-Between 31,000 and 46,000 jobs would be lost due to higher energy prices leading to 
reductions in output. 

-Assuming a re-spending multiplier of .5, and since the net impact of the above impacts 
is positive, another 9,000 to 53,000 jobs would be created through responding. 

Again, the clearest take-away point from the EPA's regulatory impact analysis (RIA) and other 
analyses of pollution standards is that the pr/mory economic impact these rules will have is on 
health and quality-of-life outcomes. The improvements to health and quality-of-life stemming 
from the proposed rule changes would be very large and make the regulatory change worthy of 
support in and of itself. Specifically, the EPA estimates (based on the state-of-the-art research) 
that adoption of the proposed rule would; 

-lead to 6,800 to 17,000 lives saved (which the EPA describes as "avoiding premature mortality"); 
-lead to 11,000 fewer heart attacks; 

-lead to 12,200 fewer hospital and emergency room visits; 

-lead to 225,000 fewer cases of respiratory symptoms; and 
-lead to 850,000 more work days (because workers are healthier). 

The 'monetized' value of these and certain other health benefits would amount to $55-146 
billion per year, dramatically exceeding the $11.3 billion annual cost of the program (figures in 
2010dollars).‘ 

Again, it is these substantial benefits to health and quality of life that should be the main 
criterion for judging the worth of passing the toxics rule. But, since we're here today to talk 
about jobs - I will pivot for the rest of the report to this. 

Overview of how economists think about regulatory changes and employment 
Given that regulations are often reflexively opposed on the grounds that they inevitably lead to 
job loss (generally, very large job-losses are implied), and given as well that huge damage 
inflicted by the Great Recession remains very much with us even two-plus years after its end, 
insecurity over jobs remains front-and-center in American political debates. Hence, it is useful to 
take a rigorous and comprehensive iook at how these reguiatory changes are likely to affect job- 
creation and unemployment. Again, it should be noted that this briefing paper assesses the job 
impacts of the economic projections provided by the EPA in their rigorous RIA. If their estimates 


* In the EPA RIA these numbers are expressed in 2007 dollars - the monetized benefits in those units are 
between $53 and $140 billion while the costs are $10.9 billion. 
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of key economic parameters (the number of coal plant retirements, the price impacts of 
regulation, or the amount of capital spending induced by the rule) are changed, the Job impacts 
in this analysis would change as well. That said, past research (see Shapiro and Irons (2011), for 
example) shows that EPA estimates of the costs of regulations tend to, if anything, generally be 
too pessimistic about how difficult they will be for businesses to comply with. 

It should also be noted at the outset that the job impacts of regulatory changes are very 
different depending both on the time-horizon examined as well as the macroeconomic context. 
Below, the differing employment effects that occur over these different time-horizons and 
macroeconomic contexts are sketched out. 

Employment over the long-run In well-functioning economies 

In the long-run and during times when the economy is functioning well, the job impacts from 
these regulations would likely to be quite small, for two main reasons. 

In the long-run, industries have time to adjust inputs to reflect changing relative prices (say, 
substituting more capital and labor for energy inputs as regulatory changes make energy more 
expensive), and job losses in energy-intensive industries that see demand for their output fall 
due to rising energy prices will be substantially counter-balanced by job gains in industries that 
are not energy-intensive and that benefit from the changed consumption patterns induced by 
the regulatory change. 

Furthermore, in a well-functioning economy any depressing effect on aggregate demand 
stemming from regulatory changes (declines in consumers' purchasing power driven by 
increased energy prices, for example) can be offset with other macroeconomic policy levers— 
reducing interest rates to spur business investment, for example. 

Hence, in the long-run in a well-functioning economy, it is accurate to say that there are no 
aggregate job losses at all stemming from regulatory actions like the toxics rule. Instead, 
because regulations may slightly raise the price of energy and this cuts the purchasing power of 
workers' wages, there may be very small voluntary reductions in hours supplied to the labor 
market by American workers. By all accounts, however, the price increase spurred by the toxics 
rule as well as the labor-supply response stemming from them will be vanishingly small. 

The fact that there are no oggregote job-losses does not mean, of course, that each and every 
industry escapes job losses. Some industries will see job losses (energy-producing and heavily 
energy-using industries) and some will see job gains (light energy-using industries and some that 
provide alternative sources of energy-generation that do not emit the regulated toxics). The 
degree to which job-losing industries should be aided with complementary policies is an 
important question, but it should remain clear that in the long-run regulatory action like the 
toxics rule does not lead to overall involuntary job loss. 

Employment effects in the short-run in economies with excess capacity 
The analysis is very different in the short-run, especially a short-run characterized by chronic 
excess capacity and historically high rates of unemployment. Under these conditions, the job 
impacts of regulatory changes can be substantial. 


4 



153 


On the negative side, any depressing effect these regulatory changes have on aggregate demand 
are harder to counter-balance with traditional macroeconomic policy levers (for example, the 
"policy" interest rates controlled by the Federal Reserve are sitting essentially at zero today, so 
lowering these is not a viable option - though fiscal stimulus could still be used to counter- 
balance any declines in demand stemming from regulatory changes), and job losses in energy- 
intensive industries are not likely to be recouped quickly through job gains in less energy- 
intensive sectors. In fact, these job losses may well just be amplified through multiplier effects. 

On the positive side, capital investments made in order to bring power plants into compliance 
with new rules also spur multiplier effects, and may well represent net new spending in an 
economy where both businesses and households are extremely reluctant to make new 
purchases. 

Given the actual context in the U.S. economy today as these rules are being debated, this 
briefing paper mostly focuses on the short-run impacts of regulatory change occurring in an 
economy with chronic excess capacity. Furthermore, economists and policymakers should be 
mindful of a key lesson of both the Great Recession but also the Japanese lost decade of the 
1990s: while in theory it is easy to imagine ways to keep aggregate demand shortfalls from being 
problematic for economies, in practice this demand-management might be considerably harder. 
Given these historical episodes and given academic research on the positive externality benefits 
of spurs to aggregate demand, economists and policy makers should not be too quick in 
assuming a long-run horizon where problems of excess capacity have been solved. 

The role of complementary policies 

Another issue that is made even more salient by today's context of high rates of joblessness and 
economic under-performance is the role of complementary policies to aid the adjustments that 
will be needed should the proposed rule become law. 

Some industries will see job losses (even as overall job changes are positive), and workers will 
need to find alternative employment In a very tough labor market. Complementary policies 
should cushion the amount of industry loss and help those workers who must change jobs. Most 
importantly, complementary policies that help to achieve both the explicit goals of the 
regulation (reduced emissions from power plants) as well as minimizing the labor-market 
adjustments needed should be front and center in the policy debate. 


The specific impact of the air toxics rule 

In this section, we quickly sketch out the different channels that are relevant to the debate over 
the effect of the proposed toxics-rule regulation and jobs given the context of a U.S. economy 
still facing clear shortfalls in aggregate demand. We would note that an analysis that attempts to 
capture the incremental employment effects stemming from the proposed rule through all of 
these channels has not yet, to our knowledge, been undertaken. As mentioned before (and 
documented below), the ERA technical analysis released with the proposed rule quantified the 
employment implications of some channels of the rule, but was far from exhaustive. And other 
studies (see Heintz el al. (2010), for example) have looked at the likely activities of the utility 
sector in light of a set of assumptions regarding the combined effects of the finai toxics rule as 
well as other regulations, but have not isolated the incremental job-effects of the toxics rule 
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alone, apart from other regulatory changes and (importantly) apart from the presumed baseline 
path of employment and investment in the utility sector. This paper aims to quantify solely the 
incremental employment changes to be expected from adoption of the proposed toxics rule. 

The channels that link the proposed rule-change to employment changes are as follows: 

Impact on directly-regulated utilities themselves 

The most obvious effect of regulations is on the industries that are directly regulated. In the case 
of the toxics-rule, this means utilities. The toxics rule RIA provides a very good assessment of the 
likely employment effects of the rule on the utilities themselves, following the approach of 
Morgenstern, Pizer, and Shih (MPS, 2002), which provided an empirically rigorous examination of 
the employment effects of regulation on four industries (none of them utilities). MPS identify 
three separate channels through which regulatory change can impact an industry that is being 
directly regulated: 

-The output effect. This is simply the reduction in demand for industries' output that can 
occur if regulatory changes raise the price of this output. 

-The cost effect. The cost-effect reflects the fact that if production costs rise due to 
regulatory change, more inputs (including labor) are needed to produce the same amount of 
output. 

-The factor-shift effect. The factor-shift effect reflects the fact that environmental 
activities within a given sector may be more labor intensive than conventional production. 

The toxics rule RIA essentially uses the overall averages from the MPS (2002) study to estimate 
the likely impact on employment in the utilities sector. While none of the four industries studied 
by MPS (2002) are utilities, there is still a strong case to be made that the study's results can 
provide a useful benchmark and, if anything, actually paint a too-pessimistic picture in regards to 
the likely impact of regulations on job trends in the utility sector. 

This is because the average output effect measured for the industries studied by MPS (2002) is 
likely to be far larger (in the negative direction) than that faced by the utility sector, for two 
reasons. 

First, the price elasticity of demand for utility sector output is much iower (by a factor of four) 
than that facing three of the four industries examined in MPS (2002). This means that a change 
in the prices of the output of the utiiity industry has much less effect on demand for its output 
(and consequently on employment) than do changes in prices of the products of the other 
industries. 

Second, the utility sector is much less exposed to international competition than the four 
industries examined by MPS (2002). The relevant elasticities and import shares are displayed in 
the table below, drawn from my briefing paper. 
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TABLE 1 


Price elasticities of demand and import shares, utilities vs. Morgenstern et al. industries 

Putparxlpapw Plastic? Patro<«urB 

£hl$tKiry -0.16 -0^ -0.W7 -0.953 -0.071 

iniport share ofdom&c consurnphcn 0.5*0 33.2?» 15.3% 22.m 1Q.0?«. 


SOURCE: MC'faenstcfrt. Piaf. ai>d Shih i;C02) and Hq ^torosnst^m. and Shih (201^. 


Given that the output effect is by far the largest negative contributor to employment growth in 
the directly regulated industries studied by MPS (2002), and given that this effect is sure to be 
much smaller for the utility sector than for the average of the industries they studied, it seems 
clear that the MPS (2002) results are likely to be quite pessimistic in regards to the jobs impact 
of the proposed toxics rule. 

Impact on the environmental protection (EP) sector 

Meeting the new standards will, according to the EPA RIA, lead to substantial investments in 
pollution abatement and control (PAC)- and these investments will spur output in what Bezdek, 
Wendiing, and DiPerna (2008) call the "environmental protection" (EP) sector of the economy. 
For example, utilities are forecast to purchase and install scrubbers and filters and other 
equipment meant to capture pollutants before they are released into the atmosphere. These 
PAC investments will lead to job-growth - scrubbers must be manufactured and installed. 

It is important to note as well that a given amount of final demand in the EP sector does not just 
create jobs within that sector; it also creates jobs in industries that supply this sector. For 
example, if steel Is a key intermediate good used in the production of scrubbers, then increased 
demand for scrubbers will lead to employment gains in the steel sector as well. 

The toxics rule RIA assumes that utilities will respond to the new standards in part by 
undertaking significant investments in PAC construction and installation. While investments 
made by firms as a result of tougher environmental standards are often thrown under the rubric 
of "compliance costs," it is important to realize that these are not simply foregone economic 
activity, but instead are largely a re-orientation of activity.^ In short, spending on goods and 
services that are needed to reduce pollution is an activity every bit as capable of creating jobs as 
spending on anything else. 

The RIA forecasts that $8 billion will be spent in the construction and installation of PAC 
equipment between now and 2015 as a result of the proposed rules. The RIA further estimates 
that this $8 billion results in roughly 31,000 job-years supported directly in the EP sector. A 
technical supporting document (TSD) to the RIA breaks out these jobs and allocates them to 


2 While there are portions of the social costs identified in the RIA that are indeed purely foregone 

economic activity, costs dedicated to purchase of PAC equipment are not part of them. 
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installation of pollution control equipment and jobs spurred by the need to hire operators and 
materials used in the PAC processes. Table 3 replicates their Job break-outs below. 



Employment effects using the environmental sector approach 


Job* »g»o<uttl witti pac aixl NcTiJjgr of tot>* 

Conttruction fob* 

5r««//obs 
SubtoraS 


JobsanQCUtodoltUf^owopotattooatwxl* Ntonbar^fjob^ 

Incfu€i3*<l r»tmjfcauie' 
lncr»at»a opertiTtorKlt n«eels 
Subtotal 



i 2 ) rrw5*i.>l-:»to ate r.'r'VtJUiy air^a-Jy t-stirrsit-act lis tb'e'«tt«»:won<nw<tlytea<Jlat<s>3 rKlu5try'rr<*tfK>3'3l>XJS' f'.:<lowlno M.:>< gt rrite to .«! at. 
SOURCE: £PA<JO! la;-. 


3,300 

io,7ao 


30.-440 

30,870 


On balance, the toxics rule technical supporting document likely undercounts EPjobs 
The era's analysis of the jobs generated by the toxics rule is likely actually too conservative, 
leading to an undercount of the employment generated by these EP investments, for two 
reasons. 

First, the implied direct job-multiplier of one job-year created for every $259,000 in spending 
seems low when compared to other data sources. When data sources like the employment 
requirements matrix (ERM) of the Bureau of Labor Statistics (BLS) or the Census of Construction 
are consulted, one gets a much higher direct job-multiplier (between roughly one Job per 
$134,000 to $158,000; see Table 3). 

Second, the RIA identifies only the jobs directly related to the construction and installation of 
PAC equipment— mostly missing In this analysis are the jobs supported by final demand for the 
construction and installation of PAC equipment in supplier industries, like those that 
manufacture the PAC components that are installed. The toxics rule RIA does show jobs 
supported in the steel industry stemming from PAC construction and installation, but these jobs 
are likely far too small a fraction of the direct jobs to fully reflect the impact of increased PAC 
construction and installation on supplier industries. 

To get a rough sense of how many supplier jobs are being missed in the toxics rule RIA, one can 
consult the BLS ERM and examine the employment vector in the overall construction industry 
associated with each $1 million in final demand in that sector. The construction vector in the 
ERM indicates that each $1 million is associated with roughly 11 jobs in the overall economy, 
with just fewer than seven of these jobs being accounted for directly in construction. This means 
that four of the 11 overall jobs (or about 37% of the total) associated with each $1 million in 
construction spending is actually a supplier job. Of the supplier jobs associated with a given level 
of spending in the overall construction sector, over a quarter come from the manufacturing 
sector. 

In short, the toxics rule RIA, by not accountingfully for supplier jobs supported by spending on 
installation and construction of PAC equipment, could well be undercounting jobs through this 
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channel by almost 40%, and manufacturing jobs are some of the most significantly 
undercounted jobs. Counting the steel jobs alone does not nearly give one a good order of 
magnitude of the supplier jobs supported through the construction and installation of PAC 
equipment. 

A more complete number on PAC Investments and jobs 

The safest method to use to estimate the number of jobs (including both direct and supplier 
jobs) that are supported by a given amount of spending on PAC construction and installation is to 
use the BLS ERM and plug-in the forecasted amount of induced PAC investment as the input. This 
approach will be the preferred estimate used in this paper for identifying the overall job effects; 
this approach indicates that 91,000 jobs (56,000 direct and 35,000 indirect) are created through 
the $8 billion in PAC spending by 2015, at a per job cost of $87,000. 

Is counting Job gains stemming from compliance costs like the "broken windows" fallacy? 

Often in regulatory debates, counting jobs gained through business spending meant to meet 
new regulatory standards is subject to the accusation that this calculation is an example of the 
"broken windows" fallacy. This alleged fallacy is the notion that replacing a shopkeeper's window 
that has been broken by a stray baseball does not generate net new productive employment 
because the money spent to replace the broken window would have been spent somewhere 
else (and more productively) had it not been necessary to make the repair - and this foregone 
spending is destroying jobs as surely as replacing the broken window creates them. 

The "broken windows" fallacy is useful to remind policymakers that each use of resources has 
opportunity costs that must be kept in mind when making cost/benefit analyses, but it surely 
does not say that the jobs gained through investments made to meet reguiatory standards can 
never constitute net new additions to overall employment. There are essentially two ways that 
such induced capital compliance costs can spur net new job growth. 

The first way— and the way most relevant to today's debate— is if these compliance costs 
mobilize currently Idle financial savings into productive investment flows. This seems extremely 
likely in today's economy. For one, U.S. corporations sit on massive amounts of liquid cash- 
holdings that are not being mobilized to finance job-creating investments. For another, the 
economic channel that is supposed to mobilize these cash holdings into investment is declines in 
interest rates— yet these rates sit at historic lows today with little prospect that they can be 
pushed lower through regulatory inaction that will spur non-compliance investments. In the 
jargon, the U.S. economy is in a liquidity trap that keeps financial savings from being channeled 
into job-creating investments. Regulatory changes that mobilize this financial savings will indeed 
create jobs in this economic situation. 

Second, even in a well-functioning economy, it is far from clear that the investments undertaken 
in the name of meeting new regulatory standards cannot add to total employment even if the 
financial resources that financed them would have spent elsewhere. If the construction and 
installation of PAC equipment, for example, is significantly more labor intensive than the same 
amount of spending deployed in alternative economic activities, for example, then even just 
switching from these other activities to PAC investments would yield an increase in labor 
demand) This scenario actually seems quite likely, especially when one considers the likely 
alternative uses of the financial resources used to undertake these investments. 
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Remember, the economic mechanism that channels financial savings into productive 
investments is interest rate changes. So, if not spending $8 billion on PAC construction and 
installation boosts financial savings of utilities by this amount, and if the economy is functioning 
well and seamlessly translates this money into alternative job-creating investments, it will do so 
by lowering interest rates. This means that the alternative job-creating investments will take 
place in interest-sensitive industries. Interest-sensitive industries are essentially construction or 
durable goods manufacturing. Since the PAC investments are largely construction, and typically 
labor-intensive forms of construction at that, it is hard to see why alternative ways of spending 
this $8 billion would obviously lead to more jobs created through increased non-PAC 
construction spending. Durable goods manufacturing, additionally, is some of the least labor- 
intensive production in the entire economy, so spending directed there as an alternative to PAC 
construction and installation is very unlikely to prove a better job creator. 

Given the large amounts of excess capacity and the failure of interest rates to mediate the 
savings and investments relationships in the U.S. economy today, it seems very likely that the 
investments mobilized through the need to meet the new proposed standards would represent a 
nearly pure net new addition to economy-wide employment. And even if these investments 
happened in an already well-functioning economy, there is still little reason to believe that they 
would be anything but a plus to job creation. 

It should be noted that this macroeconomic reasoning carries through to the utilities sector as 
well. Even if the utilities sector had concrete plans to spend the $8 billion that will now have to 
be dedicated to compliance costs on some other investment project, today's historically low 
interest rates mean that they are free to do both at minimal cost. Furthermore, as most analysts 
agree that the financial health of the utilities sector is even more connected to interest rates 
than most (because of their significant infrastructure needs, utilities tend to have high debt load 
and benefit greatly from low interest rates), it is hard to imagine that the utilities sector is 
currently more cash-constrained than the overall corporate sector today. 

Impact on energy-using industries 

If the proposed rules lead to increases in the price of energy, industries that are intensive users 
of energy could see noticeable increases in their own production costs. These price increases 
could lead to reduced demand for their output, harming employment in these sectors. 

The RIA estimated that the new toxics standards would raise prices of electricity by 3.7% and 
overall energy prices by 0.8%. To estimate the effect on demand for industrial output (and then 
employment) in energy-using sectors, one only needs an estimate of each industry's energy 
intensity (the share of energy costs in total production costs) and an estimate of the elasticity of 
demand for final output. As energy prices rise, one can assume that overall costs in a sector rise 
in proportion to energy's share of total costs. Then, the increase in total costs can be multiplied 
by the elasticity of demand for final output to yield the output losses in each industry stemming 
from rising energy prices. 

A study by Ho, Morgenstern and Shih (HMS, 2007) provides the parameters needed to make this 
calculation. It is a little unclear whether to use the parameter for total energy price increases 
(0.8%) or electricity only (3.7%) to calculate the output effects of rising prices. If one assumes 
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that it is relatively easy to change energy sources for an energy-intensive industry, even in the 
very short-run, then overall energy prices should be used. If one does not assume this, then the 
larger electricity price increases should be used. Doing it both ways, this study finds that the 
total job loss stemming from lost output in energy-using industries is 31,000 using the overall 
energy price increase and 46,000 using the electricity-only price increases. 

It is important to realize, however, that much of the discussion regarding economic counter- 
factuals that informed our estimates of jobs gained through PAC construction and installation 
(i.e., concerns over the "broken windows" fallacy) apply to the jobs displaced by rising energy 
prices, but in reverse . This means that while demand for industrial output falls as the price of 
this output rises in response to rising energy prices, in the longer-run and in a better-functioning 
economy, much of this decline in demand can (and would) be neutralized by using other 
macroeconomic policy tools: lowering policy interest rates to spur business investment, for 
example. In short, if one decided that it was utterly inappropriate to look at short-run 
employment gains that might be counter-balanced by larger macroeconomic policy levers, then 
it must also be inappropriate to examine short-run employment losses that could also be so 
counter-balanced. 

Impact stemming from re-spending effects of net job creation outcomes from other channels 
The net impact of the previous channels will, given the vast amounts of unused capacity in 
today's U.S. economy, be amplified by "re-spending" effects. As workers are, on net, either hired 
or displaced through the channels sketched out previously, this will either increase or decrease 
overall purchasing power in the economy and this initial change in spending will be subject to a 
re-spending "multiplier" as it ripples through the economy. So, if net job creation stemming from 
the other channels is positive, then newly-hired workers will buy more food and clothes and 
other goods and their spending will add to incomes in these other sectors. If the net job-creation 
from other channels is negative, the reduced spending on food and clothes and other goods will 
subtract to incomes in these other sectors. 

In the short-run in an economy characterized by excess capacity, if the previous channels all sum 
to a net job-gain stemming from the implementation of the proposed toxics-rule, then these 
extra jobs should be multiplied by the "re-spending" effects of newly employed workers to get a 
total jobs impact. 

The intuition is simply that construction workers newly hired to install PAC equipment and 
manufacturing workers newly hired to produce the intermediate inputs for this construction will 
have extra income, a portion of which they will spend. This additional spending in the economy 
will support production (and jobs) in sectors of the economy wholly unrelated to the activities 
associated with conforming to the toxics rule. For exam pie, waitstaff will be hired by diners that 
are serving more lunches because the newly hired construction workers come through the door, 
and clerks will be hired by retail clothing stores that will sell more back-to-school clothes to 
newly hired manufacturing workers. 

These re-spending effects are likely to be particularly large in the present economic moment, 
when the U.S. economy is characterized by a severe shortfall of aggregate demand for goods and 
services relative to what is needed to ensure low rates of unemployment. 
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of course, if the combined job impacts of the previous channels sum to less than zero, then the 
negative shock to employment would also be amplified by the re-spending effects {waitstaff 
would be iaid-off as diners served fewer lunches because workers in energy-using industries lost 
their jobs and these effects dominated others). 

The estimates of re-spending effects (or, "re-spending multipliers") stemming from job-creation 
are rather varied. Bivens (2006) uses an estimate of 0.5, notingthat the literature provides 
estimates of the re-spending multiplier that run from 0.25 to 1.7. Given that there's very little 
objective criterion to judge what is the best value within this range, the re-spending effects are 
presented spanning the full-range of these estimates, with 0.5 being the preferred estimate. 
With this estimate, and using the mid-point of estimates of job changes from each of the other 
channels, re-spending effects will add 31,000 jobs stemming from adoption of the proposed 
toxics rule. 

Again, in the longer-run and in a better-functioning economy, the boost or decline to aggregate 
demand stemming from these re-spending multipliers can and will be offset with other 
macroeconomic policy tools. But in today's economy, characterized by lots of excess capacity, 
these re-spending effects will be powerful indeed. 

The table below sums the effects from the previously mentioned channels, being careful to not 
double-count any effects. It then applies various re-spending multipliers to the results to get a 
final number on job creation stemming from the proposed toxics rule. 


TABLE 5 


Employment effects from each channel 


ChanMi 

Jobsftilgli) 

Jobs (low) 

J4bs(av«rag«) 

DlfK uUnrf (Ilf Ah' MPS opproa cf> 

35,000 

•17,000 

9,000 

Effects ftomlnv^amentski EP sector, direct* suppler fobs 

101,000 

81,000 

91,000 

Effects from o<AJwr(fNing«f fn «ncry)‘>usAi 9 Mcrors 

-31,000 

-45,600 

-38,300 

SiiXotais 

105.000 

18,400 

61,700 

Re-spending ef^cts cfKinnel 




te-qsMidrq multtplior« 0.25 

26,250 

4,600 

15,425 

Re-sp«nding muttiplwr a 0.5 

5^500 

9,200 

30,850 

R«-sp«rKSng miift^l«f a t.7 

178^500 

31,280 

104890 

Totals 

Re-spondng mutt^tef s CL2S 

13U50 

23,000 

77.125 

Ra-sp«ndlng muRtpliora Q.5 

157,500 

27,600 

92,550 

R«-sp«ndlngmult^tera 17 

283,500 

49,680 

166,590 


SOURCE; ERA QOI 13 ). author^ catulations using data from the 6LS El^ and HMS (ZCGSX as described in text. 


A note on the fundamental conservatism of these estimates 

Of the primary (ie, before re-spending) effects of the toxics rule on employment specified in this 
report, one is essentially neutral (employment changes within utilities), one is clearly positive 


12 







161 


(effects of PAC investment) and one is negative {effects of price changes due to higher energy 
costs). 

Given the current situation of the U.S. economy -caught in a "liquidity trap" - it's actually 
unclear that the higher product prices caused by more-expensive energy generation would 
actually have any negative bite at all on the economy. 

Buitier (2000) has perhaps the clearest exposition of what an increase in a sector's relative price 
will do for overall economic growth. His overall assessment is that any relative price change not 
associated with a permanent change to economy-wide productivity growth will not affect the 
degree of economic slack -this is an uncontroversial position. Moreover, he argues that if a 
relative price increase in one sector is generated through a slight increase in the overall price 
level, the only way this increases economic slack in the short-run is by spurring a response from 
the Federal Reserve in the form of higher interest rates. But, we know that the Federal Reserve 
has no plans in the next couple of years to respond excessively to what would be clearly a very 
small and very transitory rise in the overall price level spurred by the toxics rule (or actually any 
degree of regulatory change currently on the table). 

In short, assuming that higher prices spurred by the need to make investments in plant and 
equipment in the utility sector will actually dampen employment growth in the next couple of 
years represents a very adverse scenario wherein the Federal Reserve does something that is 
both unwise and which they have repeatedly said they would not do. Given that the potential 
downsides of this action - which are very unlikely -are included in the overall tally of the 
employment impacts of the toxics rule, this means that I would treat the bottom-line estimate as 
a very conservative estimate of the job-gains that should be expected from Its timely 
implementation. 

General observations on the generic argument that regulatory changes are damaging growth 
Recently, many observers have tried to make the case that regulatory changes - either 
implemented or proposed - are causing uncertainty that is keeping businesses from spending 
money and hiring new employees. We have tried our mightiest to fairly assess this claim. The 
first difficulty lies in the fact that the vast majority of people making it fail to specify any 
evidence that could even test the proposition. So, we have tried to figure out what a testable 
proposition of this might be. 

The first thing to look at is the growth of business investment. If firms really are reluctant to 
make commitments to future production, it should show up in depressed rates of investment 
relative to previous episodes of recovery from recession. The figure below shows that business 
investment is actually quite strong in the current recovery. 
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Another obvious place to look for regulatory burdens (or any other) that are strangling 
businesses ability to be profitable is profits per unit sold. This measures is at its highest level in 
over 40 years - measured both as pre- and post-tax profitability. Given that businesses are 
making record profits on every unit shipped today, it seems odd indeed to think that regulatory 
changes now or in the future would keep them from shipping as much as possible. Of course, 
what would keep them from shipping all they can today is the real cause of the economy's poor 
performance - slack demand for goods and services. 



Lastly, even if firms were reluctant to commit to permanent acquisitions of capital or labor, if this 
reluctance was all that was holding back production than we should expect to see them using 
their incumbent factories and staff at peak capacity. They're not. Average hours per employee 
still have not recovered their pre-recession peak, and capacity utilization rates remain very, very 
low relative to other non-recessionary periods. 
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In short, there is nothing to suggest in the macroeconomic data that regulatory change or 
uncertainty about it is holding back the economy's performance. It's worth noting that the 
opposition to regulatory changes based on claims of its "job-killing" characteristics has been 
consistently overblown for decades - irons and Shapiro (2011) have provided an excellent 
overview of the hyperbolic claims and review of the economic evidence. 

Conclusion 

In normal times, regulatory changes have an almost totally neutral impact on employment 
growth. Any economist who tells you otherwise is lying or misinformed. In times like today - 
with very high rates of unemployment, regulatory change that induces job-creating investments 
from corporations that are sitting on plenty of savings but finding no other incentive to make 
these investments - such regulatory changes can boost job-growth. 

Both the macroeconomic data and the review of the air toxics rule argue strongly that regulatory 
change, while not a jobs-program per se, would only nudge up the level of job-creation in the US 
economy. 

To be clear, the most relevant debate about any regulation - and the air toxics rule specifically - 
would focus simply on the cost/benefit analyses. On this measure, the air toxics rule is a no- 
brainer, with benefits to health and quality of life dwarfing the compliance costs of meeting its 
mandates. But since opponents of the rule have demanded to fight on the much less-relevant 
ground of jobs, it is worth highlighting that even on this their arguments are wrong. First, it is a 
modest job-creation strategy, and, second, the best time to undertake these regulatory changes 
are precisely times like today, when the economy is starved of job-creating investments like the 
ones this rule would induce. 
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Chairman ISSA. I thank the gentleman and yield myself 5 min- 
utes. First of all, I want to compliment you. I have never seen an 
economist with so many “ands.” I tried to listen to your opening 
statement and it was pretty amazing, because it did balance so 
many but, but, but, but — so I will look forward to going through 
your conclusions once again after the hearing and see if I can’t rec- 
oncile them. 

But let me go through a few things that I think are appropriate 
to your presence here today. First of all you’re here, funded by the 
Blue-Green Alliance; is that right? 

Dr. Bivens. No. 

Chairman IssA. No. 

Dr. Bivens. I’m an employee of the Economic Policy Institute. 

Chairman IssA. Do you work with the Blue-Green Alliance? 

Dr. Bivens. Yes, I have. 

Chairman IsSA. Would you say it is fair to say that a coalition 
of unions and environmentalists are essentially the people that you 
work with closely? 

Dr. Bivens. I have worked with closely, yes. 

Chairman IssA. Would it surprise you to know that the Inter- 
national Brotherhood of Electric Workers, the AFL-CIO, opposed 
the implementation of this standard at this time? 

Dr. Bivens. I did know that. 

Chairman IssA. Without objection, I would like to enter that let- 
ter into the record. Without objection, so ordered. 

Chairman IssA. I’m not an economist. I don’t have a Ph.D., So 
I’m going to try and make everyone who looks at the record of this 
hearing a little bit simpler. And I appreciate the breadth of your 
knowledge and capability to balance it. I’m not taking away from 
it, but I just think that most of us have to understand this a little 
differently. 

This standard does not create new, less expensive energy; is that 
correct? 

Dr. Bivens. No, it does not do that. 

Chairman IsSA. It does, however, when fully implemented in 
2015, reduce pollutants and thus has positive health benefits; is 
that right? 

Dr. Bivens. That’s my understanding. 

Chairman IssA. Okay. And although there are some jobs created 
as a result of implementing this standard, those jobs are by defini- 
tion either temporary, the 37,000 or so, or permanent. The perma- 
nent ones are, by definition, greater ongoing costs to producing the 
same amount of electricity; is that correct? 

Dr. Bivens. Yeah, I think that’s correct. 

Chairman IsSA. Okay. So to put it in terms that my economist — 
economics professor at Kent State would have said, those are rocks 
in the knapsack. The benefit is you get cleaner air, and whatever 
you get from that is fine. But your ability to walk long distances 
are impeded by the rock in the knapsack. And this is an additional 
burden, an additional ongoing costs to producing the same amount 
of electricity. Would you say that’s correct? 

Dr. Bivens. With one caveat. We’re using more labor to produce 
the same amount of energy, but we are producing cleaner energy 
than we would have without that layer. 
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Chairman IssA. And the benefit of cleaner energy would he the 
health care benefits clearly, and we all agree to that. So on one 
hand you have got a rock in a knapsack; you’ve got this cost, and 
the cost is at least 9,000 permanent greater jobs, estimated to be 
about $1 billion by what we might call the low side, the EPA’s own 
estimate of best case. We will forget about the dollars. Just under- 
stand that you will have 9,000 more jobs to produce the same 
amount of electricity, and those jobs will add forever to the cost of 
producing that energy. 

So with that assumption, as we look at the speed with which 
they want to implement this, 3 years after only basically a 3-month 
look-see period, now extended by about a month, what if 100 per- 
cent of the mercury and 90 percent of the particulate worked out 
to be an answer which could be implemented with more available 
technology today? 

In other words, what if you could get 99 percent of the benefit, 
all of the mercury reduction, and 90 percent — and I’m using that 
as a hypothetical figure — of the particulate reduction, you could get 
that for a fraction of the cost. Let’s say $1 billion in additional 
costs, representing only hundreds of additional workers, hypo- 
thetically. If that were the case, as an economist wouldn’t you want 
that cost-benefit looked at, vast majority of the savings perhaps in 
health benefits, 100 percent, because at some point as you reduce 
particulates, you have a drop-off in the health care benefit improve- 
ment. I grew up in Cleveland, a place that all the walls were black, 
you could see the air when I was a young man. So I’m very aware 
of improvements made since the sixties. 

So my question to you is: Wouldn’t you as an economist want to 
have that information at your disposal to make a calculation of 
cost-benefit to the economy on a long-term basis? 

Dr. Bivens. Yes. Basically what you’re saying is could we achieve 
the same goals more productively, less labor needed. I would say 
in the long run that sounds exactly right. I would say in the short 
run we have a jobs crisis in the country, everyone agrees with that. 
And actually those compliance costs over the next 4 years represent 
job-creating investments that will be made, that the corporate sec- 
tor is showing no sign of making any other way. Instead they are 
showing signs of sitting on massive amounts of savings without 
seeing any need to do those job-creating investments. 

And so that to me is why now is the time, assuming we have 
done all the due diligence about whether or not these rules should 
be done, and if that is the case, and it strikes me it is the case, 
now is the time to do them. It is what will help solve the job crisis 
we have over the next couple of years. 

Chairman IsSA. I don’t if you were here earlier, but in the earlier 
testimony, what we had explained to us is it was 5 years of rule- 
making and implementation after the passage of the Clean Air Act 
in 1990. There has been as much as a full year for less controver- 
sial, less expensive proposed rules, while this one enjoyed roughly 
3 months, now extended by a month. 

So the question would be, not as an economist, but from a stand- 
point of wanting to know, if going through nearly a million com- 
ments and evaluating those and evaluating the cost-benefit that 
comes from those suggestions, if that would get you 90 percent for 
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10 percent, and of course allow additional technology to get the 
rest, wouldn’t that he advisable for your finding the optimum ben- 
efit to the economy in the way of affordable energy, cleaner air, 
and, of course, job creation, on both sides? 

Dr. Bivens. Yes, it would be useful to know if that was a possible 
scenario. 

Chairman IssA. Well, we hope it is. With that, I recognize the 
ranking member. 

Mr. Connolly. I thank the chairman. By the way, Mr. Chair- 
man, you had asked earlier whether there were any coal-fired 
power plants that might meet this new standard. I think maybe 
you were out of the room when I entered into the record a list of 
coal-fired power plants right now that would in fact fully meet the 
standard, including four in my native Virginia, which contradicts 
the previous testimony. 

I now have been corrected. There are actually at least six. The 
Chesterfield power station and the Virginia City plant, both run by 
Dominion Resource, would be fully compliant today. 

Chairman IssA. Well, hopefully the EPA will take and codify that 
list as exactly that. And I appreciate the gentleman. 

Mr. Connolly. I thank the chairman, and I would also point out 
for the record that all of the at least six coal-fired power plants in 
the Commonwealth of Virginia that would be compliant are south 
of Rappahannock. They are not in Northern Virginia. 

Chairman IsSA. You don’t get to represent them? 

Mr. Connolly. I don’t get to represent them, but our first wit- 
ness does. You may recall his concern for poor communities bearing 
this brunt. 

Dr. Bivens, following up on the chairman’s question about trying 
to follow testimony, you’re now our third witness, and we’ve had 
actually three different sets of data in terms of job numbers. 

Our first witness cited an industry-funded study that claimed 
that perhaps as many as 180,000 jobs could be lost. Our second 
witness from EPA said that the midpoint in their analysis was 
9,000 jobs would be created. And you just indicated, if I heard you 
correctly, somewhere between 28,000 and as many as 150,000 net 
positive jobs created between now and 2015 if this rule were to go 
into effect. 

To what do you attribute the variance in these estimates? It is 
awfully hard as a Member of Congress to sort of make the right 
decision policy-wise with such a wide array of job loss or creation 
estimates. 

Mr. Bivens. I can speak pretty clearly between the difference be- 
tween my estimates and EPA. The industry-funded study is pretty 
opaque, so I can only guess what is driving it. The difference be- 
tween mine and EPA’s is EPA restricted itself to looking only at 
the likely job impact within the utility sector itself, and with one 
supplying industry — steel — that is going to supply the scrubbers. I 
think they’re missing a good chunk of the likely job impacts by not 
looking at the full range of jobs created by the investment spurred 
by the need to meet the regulatory change. So that is what my 
study tries to do. It tries to look at, both within the utility sector 
and outside it, looking at both the positive and the negative. 
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The industry studies that I’ve seen that have chalked up big 
losses regarding this rule I think make two big common problems, 
generally. Each one is a little different. The first one is there seems 
to be a big discordance between their compliance costs and their 
price implications. So basically they have compliance costs that 
look relatively vague; say, two times as large as the EPA. But then 
they have price spikes that are like four times as large. 

Given that the compliance costs, that dollar value, is the scale 
of investments that actually support jobs, those should actually 
move pretty much in tandem with the price increases. Because the 
only reason you have to raise prices in response to regulatory 
change is if you have to hire new people in order to do the stuff 
you have to do to comply with the new regulatory regime. And so 
I think that they have consistently had price increases that are 
well out of line with what the rest of the study looks at. 

The other thing they don’t do, I think, is properly account for the 
very different macroeconomic environment we’re in right now. They 
basically assume it’s kind of what would these investments do, 
dropped into the U.S. economy at a normal point in time. We’re not 
at a normal point in time. We’ve had 9 percent unemployment for 
3 years, even while the Fed short-term interest rates are stuck at 
zero. In the jargon that’s called a liquidity trap. It’s a really impor- 
tant context for how the U.S. economy is operating right now. 

Mr. Connolly. My time is limited. So let me ask you this ques- 
tion. Thank you. 

We’ve heard assertions made that this kind of regulation is a job 
killer, going to crush industry, going to actually pass on significant 
costs to consumers. And yet when one looks at the data of the 
record of implementation of the Clean Air Act since 1970, and the 
Clean Air Act amendments since 1990, the data suggests the oppo- 
site. I wonder, as an economist, would you comment? 

Dr. Bivens. I agree with that characterization. I would urge peo- 
ple to look at a paper my Institute did by Isaac Shapiro and John 
Irons. They looked exactly at that; sort of forecast for what regu- 
latory changes were going to do to jobs, price increases, things like 
that; and consistently, in the end, the cost of the regulation was 
almost always much smaller than what was forecast ahead of time. 

Mr. Connolly. And the price of electricity? 

Dr. Bivens. I’m not sure if they looked at the price of electricity. 
I would say I think the best estimate for what’s going to happen 
to the price of electricity is the EPA’s — and I see a lot of the other 
studies out there — that look far out of line. 

Mr. Connolly. Just for the record. I’d repeat, in my native 
State, the Commonwealth of Virginia, since 1990 the net cost of 
electricity has actually gone down by 35.6 percent. 

With that, I yield back, Mr. Chairman. 

Chairman ISSA. I thank the gentleman. But if I can ask the gen- 
tleman a question about your State. In Virginia, for those to go 
down. I’m presuming that since it’s a rate base on their cost, that 
in fact that’s a matter of efficiency. In order to reduce costs over 
that same period of time, they produced more electricity at lower 
cost, where they’re getting a return on their capital — a regulated 
return on their capital. So in this case, where the EPA, by its own 
estimates, has a cost of implementation, those costs would be 
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passed on. So there would be at least a temporary spike in what 
otherwise is a cost-benefit reduction that they have been achieving 
for that period of time. 

Mr. Connolly. I think the chairman makes a fair point that ob- 
viously that could happen. I would only point out, though, that con- 
trary to our first witness’ testimony, the reason for price spikes in 
especially rural parts of Virginia, has to do with the reregulation 
of the industry, a bill that was written by the industry, in the Gen- 
eral Assembly of Virginia. It had nothing to do with Federal regu- 
lation. 

Chairman IssA. I appreciate that explanation. I will tell you that 
as somebody who’s seen our State go through deregulation, dra- 
matic reduction in cost, and then blackouts, and we have partial 
reregulation, although not complete, it is one of the challenges — do 
we give the regulated utilities — and this is what I’m going to ask 
one last question to the witness — regulated utilities, when they’re 
given a cost-plus situation, they love cost. They often do not com- 
plain about cost drivers because they can pass it on, which essen- 
tially grows the benefit to their stockholders, while at the same 
time they will say they want a free market system, but not unless 
it gives them greater profit margins. 

I think the gentleman has a good point in your State, as I do in 
mine. 

Mr. Connolly. I agree with the chairman. 

Chairman IsSA. At this point, I should adjourn. But I want to 
thank the witness. Dr. Bivens, you were very helpful. Your entire 
statement will be there. 

Additionally, because you had not as many witnesses but you 
had some questions related to some economic hypothetical that 
may be beyond what even in your thorough comments you pro- 
vided, any additional for the next, let’s say, 7 days, and if you need 
longer, let us know, we’ll keep the record open so that anything you 
believe are missing analyses, either on the upside or the downside, 
we’d appreciate having. 

Additionally, if you could do me a personal favor, or the com- 
mittee a personal favor, to the extent that you could try to deliver 
us a timeline cost of money; in other words, the cost of a delay as 
they just had of 30 days in the implementation, and the benefit 
that is potentially there from slight adjustments in the final stand- 
ard, how you think the parameters of best case of a slight change 
and worst case of a slight change; because delay has a cost to 
cleaner air. Well, getting it right may have a benefit to lower cost 
and ultimately greater affordability. I didn’t see that in your earlier 
stuff. It is kind of esoteric. But I think for all of us who want to 
weigh — not just on this bill but in future hearings — do we delay to 
get it right? What is the cost of delay? Something that since we are 
telking about 1990 until today, I think we have to put in that per- 
spective. 

I would yield to the ranking member. 

Mr. Connolly. Mr. Chairman, I support your request. And I 
think in the endeavor to try to better understand the economics of 
that, that would be helpful. 

I wonder if the chairman would also entertain asking Dr. Bivens 
to provide a little more analysis on his answer to the question 
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about the job number variation we’ve heard in this hearing, be- 
cause we’ve heard three different sets of numbers. I certainly 
would welcome Dr. Bivens taking some time to help us better un- 
derstand the different methodologies that led to those different sets 
of numbers. 

Chairman IssA. Absolutely, to the extent that you could. 

The ranking member said it maybe more artfully than I did, be- 
cause we do see where one side is looking at the costs of jobs — 
higher utility costs, and so on — and the other side, self-servingly 
and rightfully so, is looking at the jobs created. And obviously we 
want to look at the balance, particularly in regulated utility States. 
I think the doctor’s comments were exactly right on. In a free-mar- 
ket regulatory State, much of this could be a compression of profits 
of the utilities. Well, in those States that are cost-plus or regulated, 
it is going to be passed on. I think that is one of the things the 
ranking member made such a good point of 

With an affirmative yes, we stand adjourned. 

[Whereupon, at 3:15 p.m., the committee was adjourned.] 
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Questions for Bob Perciasepe 
Deputy Administrator, EPA 

Chairman Darrell Issa 

Committee on Oversight and Government Reform 

Hearing on "Lights Out II: Should EPA Take a Step Back to Fully Consider Utility MACT's 

Impact on Job Creation" 

1. EPA received 960,000 public comments, 22,000 of which were unique, regarding the 
Utility MACT rule. How many days did EPA take to analyze and respond to these 
comments? Did this timeline allow EPA to adjust the proposed rule based on these 
comments or had EPA already come to a predetermined conclusion on how to move 
forward on the Utility MACT rule? 

Response: EPA began to analyze comments as soon as they were received. Our responses are 
documented in the Response to Comments document that is available in the docket (EPA-HQ-OAR- 
2009-0234-20126). The final standards make extensive use of the data and information we received 
during the public comment process. 

In response to stakeholder comments EPA received on operational concerns related to the magnitude 
and technical feasibility of retrofits required by the standard, we made a number of major substantive 
changes to the compliance requirements that were directly responsive to comments received. These 
changes include switching to a filterable particulate matter (PM) emissions limit and providing 
sources the option to use a more flexible facility-wide averaging approach as long as it provides 
equivalent reductions in mercury. We are also providing separate sub-categories of standards for 
limited use and non-continental oil-fired units, as well as more achievable new source standards. 
These changes maintain reductions in air toxics while making implementation easier and less costly. 

EPA also paid close attention to comments raised by stakeholders regarding the time available to 
achieve compliance with MATS, as well its impacts on electric reliability. Before MATS was 
finalized, EPA and the Department of Energy (DOE) conducted several analyses of its effects on 
electric generation resources. EPA’s and DOE’s analyses demonstrate that the vast majority, if not 
all, sources will be able to meet the MATS requirements within the time frames provided under the 
Clean Air Act, as discussed in response to question 3 below. 

Having taken the time to analyze and respond to these comments, it did not make sense to further 
delay this rule. These standards are already overdue, and the benefits far outweigh the costs. The fact 
remains that power plants are the biggest source of mercury and other air toxics such as chromium 
and acid gases in the United States and Americans will be healthier when power plants are cleaner. 

2. It took EPA 449 days to finalize the CAIR rule and 700 days to finalize the Regional Haze 
rule. Why has EPA determined that Utility MACT requires less time to finalize than these 
rules? Shouldn’t EPA request at least that amount of time from the court before implementing 
the most expensive rule it has ever promulgated with regard to coal-fired electricity 
generation? 
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Response: As evidenced by the final rule, EPA did not require additional time to issue these 
important air toxics standards, which will provide long overdue public health protections. Also, as 
explained in more detail in the response to question 1, EPA was able to make extensive use of the 
data and information we received during the publie comment process and we made a number of 
major substantive changes to the compliance requirements that were directly responsive to comments 
received. 

3. The NERA study and ICF International study both indicate that EPA has 
underestimated the impact of the Utility MACT rule. What is EPA’s reaction to these 
studies? Shouldn't EPA give credence to the impacts that these studies claim Utility 
MACT will have? Given that EPA's analysis of coal-fired EGU retirement varies so 
widely from other analyses shouldn't EPA spend more time conducting its own 
analysis of the Utility MACT rule before finalizing it? If not, why not? Given that ICF 
International, the company contracted to work with EPA to support clean energy 
programs, has analyzed Utility MACT and determined vastly different reliability 
impacts than EPA, shouldn't the agency take more time to consider the effects of this 
rule? Doesn't this analysis lend additional credibility to contradictory studies (such as 
NERA) that EPA formerly dismissed? 

Response: EPA’s resource adequacy analysis continues to demonstrate that only a modest amount of 
generating capacity will become uneconomic to operate under the MATS standards, and removal of 
this capacity will not adversely affect capacity reserve margins in any region of the country. In 
addition, new capacity will be added between now and 2015. The analysis projects that, as a result 
of MATS, plant operators will choose to retire less than one half of one percent (4.7 gigawatts 
(GW)) of the more than 1,000 GW that make up the nation’s electric generating capacity. This 
retiring generation capacity is an average of more than fifty years old, relatively inefficient, and does 
not have modem pollution controls installed. It should be noted that over the last few years low 
natural gas prices and an aging coal generation fleet have been pushing the industry towards less 
reliance on coal and greater reliance on natural gas. 

EPA’s power sector modeling considers the impact of regulations on the resource adequacy of the 
power grid at a regional level, using 32 regions across the United States that generally correspond to 
subregions of the North American Electric Reliability Corporation (NERC) regions used for 
reliability planning. At present, many regions have excess capacity available above their required 
reserve margins. Our analyses project that even under the regulations proposed or finalized to date, 
regional reliability authorities will continue to have access to an adequate generating resource base 
with which they can flexibly operate the power system in accordance with reliability requirements to 
maintain service to power consumers. 

EPA’s analysis is supported by other detailed studies, including independent analyses by the 
Department of Energy (DOE) and outside groups such as the Bipartisan Policy Center. David 
Sandalow, DOE Assistant Secretary for Policy and International Affairs, summarized the DOE 
analysis as “demonstratjingj that new EPA rules - which will provide extensive public health 
protections from an array of harmful pollutants - should not create resource adequacy issues. ' " The 
DOE study found that, even under a stringent “stress test,” using very conservative assumptions, 
“overall supply-demand balance for electric power in each region examined would be adequate” and 


^ hup://encrgy.gov7articlcs/cncrg>'-dcpartnient-rcleases-study-eiectricily-systcm-ahcad-propo.scci-epa-air-quality 
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“mechanisms exist to address such reliability concerns or other extenuating circumstances on a plant- 
specific or more local basis.^ In addition, a recent Congressional Research Service report (January 
2012)^ reviewed industry data on planning reserve margins and potential retirement of units that do 
not currently meet the standards and concluded, based on these data “that, although the rule may lead 
to the retirement or derating of some facilities, almost all of the capacity reductions will occur in 
areas that have substantial reserve margins.” 

EPA took steps in the final MATS standards to address stakeholder concerns that compliance with 
MATS could not be achieved within the maximum three-year compliance date authorized under the 
statute. In the final rule, EPA described in detail the wide range of situations where we believe an 
additional year for compliance could be granted by permitting authorities. This fourth year - in 
addition to the three years provided to all sources - is provided by the Clean Air Act as needed to 
complete installation of control technologies. EPA suggests that permitting authorities make this 
fourth year broadly available to sources that require it to complete their compliance activities, 
including installing pollution control equipment, constructing on- or off-site replacement power, and 
upgrading transmission. EPA is also encouraging the fourth year to be available as needed to units 
that continue to operate for reliability purposes while other units are installing pollution controls. As 
described in more detail below, EPA will engage in outreach to states and permitting authorities to 
help ensure that the fourth year for compliance is broadly available and that the process for sources 
to request and states to grant the extensions is clear and straightforward. As a result, EPA estimates 
that sources generally will have until spring of 2016 to comply - one year longer than our analysis 
indicates is necessary for most sources. 

Although EPA’s analysis indicates that most, if not all, sources can comply within three years, and 
that the fourth year should be available in the broad range of situations described above, EPA is also 
providing a clear pathway for units that are shown to be critical for electric reliability to obtain a 
schedule to achieve eompiiance within up to an additional year beyond the four years mentioned 
above. This pathway is set forth in a poliey memorandum from EPA’s Office of Enforcement and 
Complianee Assurance."' As stated above, EPA believes there will be few, if any, situations in which 
this pathway will be needed. In addition, in the unlikely event that there are situations where sources 
cannot come into compliance on a timely basis that do not fall into any of these categories, EPA will 
address them on a case-by-case basis, at the appropriate time, to determine the appropriate response 
and resolution. This is consistent with its longstanding historical practice under the Clean Air Act. 

As part of the Administration’s commitment to maximize flexibilities under the law, MATS was 
accompanied by a Presidential Memorandum that directs EPA to take a number of steps to ensure 
continued electric reliability. These steps include: 1) working with State and local permitting 
authorities to make the additional year for compliance with MATS provided under section 
1 12(i)(3)(B) of the Clean Air Act broadly available to sources; 2) working with the Department of 
Energy, the Federal Energy Regulatory Commission, State utility regulators, Regional Transmission 


^ U.S. Department of Energy, December 2011, "Resource Adequacy Implications of Forthcoming EPA Air Quality 
Regulations." 

^ James E. McCarthy, January 9, 2012. "EPA's Utility MACT: Will the Lights Go Out?" 
http;//www. eenews.net/assets/2012/01/19/document_gw_03.pdf 

^ EPA Memorandum December 16, 2011. “The Environmental Protection Agency’s Enforcement Response Policy For 
Use of Clean Air Act Section 1 13(a) Administrative Orders in Relation To Electric Reliability and the Mercury and Air 
Toxics Standard” http://w'mv.epa.gov/compliance/resources/policies/civiL/erp/mat.s*erp.pdf 
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Organizations, the North American Electric Reliability Corporation and regional electric reliability 
organizations, other grid planning authorities, electric utilities, and other stakeholders, as appropriate 
to promote early, coordinated, and orderly planning; and 3) making available to the public, including 
relevant stakeholders, information that describes the process for identifying circumstances where 
electric reliability concerns might justify allowing additional time to comply, EPA is in the process 
of taking a number of steps to implement the directives in this memo. 

EPA is actively engaging power plants and other entities that will be involved in getting power 
plants retrofitted while maintaining the reliability of the electric grid. EPA has held, and will 
continue to hold, a series of discussions with the Department of Energy, the Federal Energy 
Regulatory Commission, State utility regulators. Regional Transmission Organizations, the North 
American Electric Reliability Corporation, regional electric reliability organizations, and other grid 
planning authorities to promote early compliance planning, to support orderly implementation of the 
MATS standards, and to ensure that any potential, localized reliability concerns are identified and 
addressed. 

There have been a number of flawed studies alleging that upcoming EPA regulations will result in 
substantial power plant retirements, drastically increased electricity costs, and negative economic 
impacts. While the particulars of these analyses differ, in general they share a number of serious 
flaws that call their conclusions into question. These studies often make assumptions about the 
requirements of the EPA rules that are inconsistent with, and dramatically more expensive than, 
EPA’s actual proposed or final rules. Second, within many of these evaluations, the projected 
retirements are caused by regulations other than MATS and are exacerbated by incorrect or 
unrealistic assumptions about these other rules. In one case, the assessment assumes that EPA’s 
cooling water rule will lead to 100 percent of units installing closed cycle cooling systems — an 
option EPA rejected in its proposal. Third, in reporting the number of retirements, many analyses fail 
to differentiate between plant retirements attributable to the EPA rules and inefficient and costly 
plants that are already scheduled for retirement because owners make the business decisions to close 
them. Many of these studies use overly pessimistic assumptions about the capability of control 
technology to meet the standards. This is especially true in the case of dry sorbent injection (DSI). 
Many of these studies do not consider DSI capable of meeting the acid gas standard and assume that 
the flue gas desulfurization (FGD), which is much more expensive, will be needed on all plants. 
Also, many analyses do not account for the many tools, including new generation, demand response, 
energy efficiency, energy storage and transmission upgrades that can be used to maintain reliability. 

The NERA analysis was commissioned by the American Coalition for Clean Coal Electricity 
(ACCCE). The analysis lacks transparency, its assumptions and methodologies are so unclear that 
that EPA is unable to fully critique the report. Note also that the NERA report does not address the 
reliability issue. Nonetheless, based on what was released, EPA has concluded that the analysis 
significantly overstates the cost and employment impacts of EPA’s rules. 

4. Is EPA aware of the critical reliability issues that currently exist in areas that will be 
affected by the Utility MACT rule? For example, in September in the southwest, millions 
were without power when back-up power generation failed to come online?^ Is this 
something that EPA has studied with regard to the likely impacts of the Utility MACT 
rule? 


^ Mike Anton, et. al, More than 4 million lose power in major blackout, L.A. TIMES, September 8, 20! 1. 
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Response: See response to question 3 above. 

In regards to the September 201 1 power outage in the Southwest, as the referenced newspaper article 
explains, it “was triggered by a mishap on a high-voltage power line” and that “excessive electricity 
demand didn't appear to be a factor in the power loss.”° In other words, there is no apparent 
connection between this particular incident and the relationship of the power sector to current or 
future environmental regulations. 

5. Isn’t the risk of more frequent blackouts, like what happened in the southwest, the likely 
outcome of EPA’s regulations as utilities try to upgrade their facilities to comply with the new 
mandates and are forced to retire back-up power plants? 

Response: EPA's projections have yielded no evidence to suggest that the rules we have proposed 
or finalized to date would increase the frequency of blackouts, as discussed in more detail in the 
answer to Question 3. 

Increasing Electricity Rates and Jobs 

6 , Von stated in the "Lights Out: How EPA Regulations Threaten Affordable Power and Job 
Creation" hearing held on July 26, 2011, before the Subcommittee on Regulatory Affairs, 
Stimulus Oversight and Government Spending that "[EPA] analysis shows, particularly on 
these utility rules, that it will create jobs." Is this analysis based on the net number of jobs? 
Does it take into consideration the effects of an increase in energy prices? 

Response: EPA’s analysis shows that the updated standards will support thousands of good jobs for 
American workers who will be hired to build, install, and operate the equipment to reduce health- 
threatening emissions of mercury, acid gases, and other toxic air pollutants. EPA estimates that 
investments made to comply with MATS will provide 8,000 long term jobs in the power sector and 
46,000 short term construction jobs. 

EPA also reviewed the anticipated effect of the combined effect of MATS and CSAPR on 
electricity rates. Under both rules combined, electricity rates are projected to stay well within 
normal historical fluctuations. EPA analyses shows that plants across the country will be able to 
meet these standards on time, while maintaining more than enough electricity generating capacity 
to meet our nation’s energy needs. EPA’s modeling for the final standards indicates that any 
change in retail electricity prices will be very small (approximately 3% on a national basis) and 
will not cause prices to rise even to 1990 levels. In fact, EPA’s modeling shows that after both 
MATS and the Cross State Rule (in the base case) are implemented, electricity rates are projected 
to stay well within the range of norma! historical fluctuations and below levels seen as recently as 
2009. In the RIA for the final MATS, EPA used US Bureau of Economic Analysis data to 
determine the portion of production expenditures attributable to electricity across all sectors of 
the U.S. economy. Based on this analysis, EPA estimates that the retail electricity price increase 
resulting from MATS would lead to a production cost increase of up to 0.023% across all sectors. 


^ Mike Anton, et. si. More than 4 million lose power in major blackout, L.A. TIMES, September 8, 2011. 
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7. You stated in the above-mentioned July 26, 201 1, hearing before the Subcommittee 
on Regulatory Affairs that "[EPA] estimated that it will have an increase in electric 
rates and an increase in natural gas rates." Has EPA modeled how these rate increases 
will affect small businesses and manufacturers who rely heavily on inexpensive access to 
electricity? Has EPA analyzed whether higher rates will impact job creation as 
employers have to spend scarce resources on electricity costs, leaving less money 
available to pay their workers or hire new ones? 

Response: Electricity rates are projected to stay well within normal historical fluctuations, even 
with both MATS and the Cross State Rule. EPA analyses shows that plants across the country 
will be able to meet these standards on time, while maintaining more than enough electricity 
generating capacity to meet our nation’s energy needs. EPA’s modeling for the final standards 
indicates that any change in retail electricity prices will be very small (approximately 3% on a 
national basis) and will not cause prices to rise even to 1990 levels. In fact, EPA’s modeling 
shows that after both MATS and the Cross State Rule (in the base case) are implemented, 
electricity rates are projected to stay well within the range of normal historical fluctuations and 
below levels seen as recently as 2009. In the RIA for the final MATS, EPA used US Bureau of 
Economic Analysis data to determine the portion of production expenditures attributable to 
electricity across all sectors of the U.S. economy. Based on this analysis, EPA estimates that the 
retail electricity price increase resulting from MATS would lead to a production cost increase of 
up to 0.023% across all sectors. 

In addition, the costs of complying with the rule are dwarfed by the public health benefits from 
cleaner air. EPA estimates that the MATS rule will prevent more than ten thousand premature 
deaths and over a hundred thousand childhood asthma attacks every year, among other health 
benefits, with net benefits valued between $27 and $80 billion annually. In fact, for every one 
dollar spent to reduce pollution, EPA estimates that Americans will get $3 to $9 in health 
benefits. 

8. EPA described the Utility MACT rule as being "affordable" in Mr. Perciasepe's written 
testimony. The Utiiity MACT rule is expected to impose a cost on utilities of $10.9 biilion 
annualiy. Much of this cost wiil be passed through to rate payers. Why does EPA believe 
$10.9 billion is affordable? How many jobs would have to be lost because of this regulation 
before EPA determined that it was not affordable? 

Response: EPA's projected costs for the final rule are $9.6 billion annually (not $10.9 billion as 
stated in the question). Meanwhile, EPA’s projected benefits from the rule are between $37 and $90 
billion annually. As a result, EPA projects that the American public will see $3 to $9 primarily in 
health benefits for every $1 spent to comply with MATS. In addition, as discussed more fully in 
response to question 7, with implementation of both MATS and CSAPR, electricity rates are 
projected to stay well within normal historical fluctuations. 

Furthermore, MATS will support thousands of good jobs for American workers who will be hired to 
build, install, and operate the equipment to reduce health-threatening emissions of mercury, acid 
gases, and other toxic air pollutants. EPA estimates that investments made to comply with MATS 
will provide 8,000 long term jobs in the power sector and 46,000 short term construction jobs. 
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EPA Consultations with FERC 

9. How many times did the Federal Energy Regulatory Commission (FERC) and EPA 
consult on the impact of Utility MACT on grid reliability issues? 

Response: During the development of the MATS rule, the EPA and FERC had multiple face-to- 
face meetings. These included both meetings of technical staff, as well as members of senior 
Management, including Administrator Jackson, Assistant Administrator McCarthy and Chairman 
Wellinghoff. 

10. Did EPA and FERC discontinue these consultations after May 2011? If so, why? 
Response: No. The agencies did not discontinue these consultations after May 2011. 

11. Does EPA feel that its consultations with FERC have been adequate to prevent 
foreseeable grid reliability' issues? What about regional grid reliability concerns? 

Response: EPA believes that its consultations with FERC, as well as our consultations with other 
organizations important to grid reliability such as DOE, NERC and the RTOs, have been very 
important in ensuring that the final MATS rule adequately addresses any reliability concerns. In 
response to these discussions and other stakeholder comments, the EPA included flexibilities that 
provide reliability-critical units up to five years to comply with this rule. Furthermore, in 
accordance with the Presidential Memorandum entitled Flexible Implementation of the Mercury 
and Air Toxics Standard Rule, EPA is meeting with DOE, NERC, the RTOs and others and will 
continue to do so to facilitate implementation of MATS in ways that do not pose grid reliability 
issues. 

12. Has EPA investigated concerns about regional grid reliability? 

Response: Yes, both the EPA and DOE have conducted analysis that show that under the regulations 
proposed or finalized to date, regional reliability authorities will continue to have access to an 
adequate generating resource base with which they can flexibly operate the power system in 
accordance with reliability requirements to maintain service to power consumers. See response to 
question 3 for further discussion. 

Safety Valve 

13. On October 27, 2011, Inside EPA reported that EPA was seriously considering a 
"safety valve" option to respond to possible reliability concerns. ^Is it true that EPA is 
planning on including such a provision in the final rule of Utility MACT rule? If so, 
please describe the safety valve proposal under consideration. 

Response: The final MATS rule does not include a “safety valve” provision. 


^ Grid Operators Outline Draft 'Safety Valve’ Language for EPA Utility MACT, Inside EPA, Oct. 27,2011. 
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14. The Clean Air Act provides two exemptions for a waiver for a noncompliant utility: 1. 
when a utility is installing pollution control technology and 2. A presidential waiver, if the 
control technology is unavailable or operation is necessary for national security. Under 
which of these authorities is the "safety valve" being considered for Utility MACT7 If 
neither of these, what authority' does EPA have to implement the safety valve under the 
Clean Air Act? 

Response: The final MATS rule does not include a “safety valve” provision. The final rule sets a 
three year compliance deadline for existing sources to meet the emission standards. EPA explained 
in the final rule that section 1 12(i)(3)(B) of the Clean Air Act (CAA) authorizes CAA Title V 
permitting authorities (generally States) to “issue a permit that grants an extension permitting an 
existing source up to 1 additional year to comply with standards under [CAA Section 1 12(d)] if such 
additional period is necessary for the installation of controls.” In the final rule, EPA provided 
guidance to permitting authorities to assist them in determining whether to provide utilities 
additional time to comply pursuant to CAA section 1 12(i)(3)(B). MATS Rule Preamble at 581- 
588.® In addition, on December 16, 201 1, EPA’s Office of Enforcement and Compliance Assurance 
(OECA) issued a memorandum discussing the EPA’s intended approach regarding the use of 
administrative orders under CAA Section 1 1 3(a) with respect to sources that must operate in 
noncompliance with the MATS rule for up to a year to address a specific and documented reliability 
concern. The policy can be accessed at: 

http://vvww.er)a.gov/compliance/resources/Dolicies/civil/erD/mats-erD.Ddf . 

15. While the “safety valve” reportedly under consideration would give extra time for 
plants forced into retirement to operate, a consent decree must be approved by a court on 
a case by case basis. Would such a consent decree require plant operators to admit that 
the operation of the plant is unlawful based on requirements of new utility MACT 
.standard? Given that consent decrees must be approved by a court as well as involved 
third parties, can an outside group oppose a consent decree as not sufficiently stringent? 
Isn't it true the final disposition of consent decrees implementing the Safety Valve Proposal 
would be outside of EPA's control? 

Response: As explained above, the final MATS rule does not include a “safety valve” provision, and 
the policy memorandum issued by OECA on December 16, 2011, does not discuss judicial consent 
decrees, but rather administrative orders under CAA Section 1 13(a). 

16. Please list the meetings or discussions that EPA has conducted regarding the safety 
valve proposal with persons not employed by EPA. For eaeh such meeting or discussion, 
please identify the date and location, participants (by name and affiliation), and a 
summary of the topics discussed at the meeting. Plea.se also include a copy of any 
documents or other materials given to EPA at the meeting. 

Response: The EPA understands this question to relate to the so-called “safety valve” proposal made 
by five Regional Transmission Organizations (RTOs) Jointly and by PJM Interconnection 
individually in written comments submitted on the proposed MATS rule. The EPA held several 


® A pre-publication version of the final MATS Rule can be accessed at 
http://\vww.epa.gov/mats/pdfs/20U i216MATSfinal.pdf. 
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meetings with the RTOs to clarify their comments. In addition, the EPA held meetings and 
discussions with other outside stakeholders and with FERC in which their views on the RTO 
comments were discussed. The following list represents the information that the EPA has been able 
to identify with regard to these meetings. The meetings at which documents were provided to EPA 
are designated with an asterisk; the relevant documents can be found in the entry for the relevant 
meeting under docket number: EPA-HQ-OAR-2009-0234 at www.regulations.gov . 


Date 

Participants 

Topic 

Location 

9/15/11* 

EPA staff 

p;m: 

Craig Glazer 

Paul McGlynn 

Paul Sotkiewicz 

Jean Tribulski 

Gary Helm 

RTO comments on 
proposed MATS 
rule 

EPA HQ -and by 
phone 

10/3/11 

EPA staff 

Duke Energy: 

James Gainer 

Bill Tyndall 

RTO comments on 
proposed MATS 
rule 

EPA HQ 

10/4/11 

EPA staff 

ISO- New England: 

Eric Wilkinson 

New York ISO: 

Mollie Lampe 

PJM Interconnection: 
Paul Sotkiewicz 

Jennifer Tribulski 

Gary Helm 

Craig Glazer 

Midwest ISO: 

Kurt Bilas 

Southwest Power Pool: 
Michael Deselle 

Electric Reliability 
Council of Texas: 

Matt Morals 

Warren Lasher 

RTO comments on 
proposed MATS 
rule 

EPA HQ -and by 
phone 

10/5/11* 

EPA staff 

North American 

Electric Reliability 

RTO comments on 
proposed MATS 
rule and related 
issues 

EPA HQ 
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Corporation (NERC): 
Gerry Cauley 

David Cook 

Mark Lauby 

Janet Sena 



10/5/11 

EPA staff 

Western Electricity 
Coordinating Council 
(WECC): 

David Godfrey 

Rachel Sherard 

RTO comments on 
proposed MATS 
rule 

By phone 

10/13/11 

EPA staff 

National Association of 
Regulatory Utility 
Commissioners 
(NARUC): 

Chuck Gray 

Robin Lunt 

States Commissions: 

Jon McKinney (WV) 
John Betkoski (CT) 

Tracy Babbidge (CT) 
Colette Honorable (AR) 
Erin O'Connell-Diaz 
(IL) 

Rob Powelson (PA) 

Matt Baker (CO) 

Cheryl Roberto(OH) 
Steve Lesser(OH) 

Andre Porter(OH) 
Hisham Choueiki (OH 
staff) 

Klaus Lambeck (OH 
staff) 

Kim Wissman (OH 
staff) 

Jim Gardner (KY) 

Stan Wise (GA) 

Jean Fox (NJ) 

Kim Jones (NC Staff) 

Ed McNamara (VT 

Staff) 

James Austen (NY) 

Staff 

RTO comments on 
proposed MATS 
rule and related 
issues 

EPA HQ and by 
phone 

10/26/11 

EPA staff 

RTO comments on 
proposed MATS 

EPA HQ 
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Environmental Integrity 
Project: 

Eric Schaeffer 

Leah Kelly 

Stephen Brick 

rule and related 
issues 


10/28/11 

EPA staff 

FERC staff 

RTO comments on 
proposed MATS 
rule and related 
issues 

FERC 

12/01/11 

EPA staff 

American Public Power 
Association (APPA): 
Theresa Pugh 

Sue Kelly 

Joe Nipper, 

Mark Crisson 

RTO comments on 
proposed MATS 
rule and related 
issues 

EPA HQ 

12/1/11 

EPA staff 

FERC staff 

RTO comments on 
proposed MATS 
rule 

EPA HQ 

12/02/11 

EPA staff 

National Rural Electric 
Cooperative Association 
(NRECA): 

Kirk Johnson 

Ted Cromwell 

John Novak 

RTO comments on 
proposed MATS 
rule and related 
issues 

EPA HQ 

12/02/11 

EPA staff 

ISO-New England: 

Anne George 

Theodore Paradise 

New York ISO: 

John Buechler 

Mollie Lampi 

Ray Stalter 

PJM Interconnection: 
Craig Glazer 

Gary Helm 

Paul Sotkiewicz 

Jennifer Tribulski 

Midwest ISO: 

Kurt Bilas 

Eiectric Reliability 

RTO comments on 
proposed MATS 
rule and related 
issues 

EPA HQ and by 
phone 
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Council of Texas; 
Matthew Morais 

Southwest Power Pool: 
Jay Caspary 
Michael Desselle 
Paul Suskie 

California ISO: 
Andrew Ulmer 


17. Please indicate the date at which an EPA employee first viewed a copy or draft of the 
Safety Valve Proposal (including drafts prior to the version transmitted to EPA on 
October 14, 20 11), regardless of whether a copy of the proposal was given to EPA for the 
agency's own possession. 

Response: The Agency is not aware of any EPA employees seeing the proposal before it was 
transmitted to EPA on October 14, 20 1 1 . 

18. It appears that the safety valve proposal was not presented for notice and comment in 
the proposed Utility MACT, published in the Federal Register at 76 Fed. Reg. 24976. 
Should EPA include the Safety Valve Proposal or a similar provision in the final Utility 
MACT regulations, please explain how such a final provision would be a "logical 
outgrowth" of the proposed Utility MACT. 

Response; As stated above, the final MATS rule does not include a “safety valve” provision. 

19. Please explain how consent decrees implementing the Safety Valve Proposal could 
comply with EPA's Clean Air Act Stationary Source Civil Penalty Policy (Settlement 
Guidance), which outlines "mandatory minimums" in fines and other requirements that 
the Agency must seek for consent decrees of CAA violations? Specifically; 

i. How would EPA apply its Settlement Guidance, which contains a strict formula to 
calculate mandatory minimum civil penalties, to consent decrees im plementing the 
Safety Valve Proposal? 

ii. Does EPA’s Settlement Guidance mandate that EPA recoup all the "economic benefits 
of noncompliance" gained through a CAA violation? Doesn't the Settlement Guidance 
require EPA recoup all profit generated after the Utility MACT compliance deadline from 
retiring plants that operate by consent decree? Could a third party challenge a consent 
decree implementing the Safety Valve Proposal that docs not recoup all such profits? 

iii. Does EPA's Settlement Guidance require that consent decrees be stringent enough to 
serve as a deterrent to future noncompliance? Could a third party challenge a consent 
decree implementing the Safety Valve Proposal that the third party believed was not 
stringent enough to serve as a deterrent to noncompliance? 
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Response: As stated above, the final MATS rule does not include a “safety valve” provision. 

20. You testified that CAA section 112 provides "other compliance tools" that will 
safeguard electric reliability. However, according to Western Governor Association notes 
from an October 13tb conference call with EPA, EPA said "[i]t is important to recognize 
that EPA has limited flexibility under the CAA for MACT compliance, but if EPA is 
statutorily able to implement such a .safety vahc under their statutory authority how would 

it best work in vertically integrated and RTO/ISO markets?"^ Given EPA's statement of 
limited flexibility under section 112, please identify, in detail, the "other compliance tools" 
you implied existed in your testimony. 

Response: As stated above, the final MATS rule does not include a “safety valve” provision. Section 
112 does provide compliance tools that can safeguard electric reliability. As EPA explained in the 
final rule, section 1 12(i)(3)(B) of the Clean Air Act (CAA) authorizes CAA Title V permitting 
authorities (generally States) to “issue a permit that grants an extension permitting an existing source 
up to 1 additional year to comply with standards under (CAA Section 1 12(d)] if such additional 
period is necessary for the installation of controls.” In the final rule, EPA provided guidance to 
permitting authorities to assist them in determining whether to provide utilities additional time to 
comply pursuant to CAA section 1 12(i)(3)(B). MATS Rule Preamble at 581-588. In addition, on 
December 16, 2011, EPA’s Office of Enforcement and Compliance Assurance (OECA) issued a 
memorandum discussing the EPA’s intended approach regarding the use of administrative orders 
under CAA Section 1 13(a) with respect to sources that must operate in noncompliance with the 
MATS rule for up to a year to address a specific and documented reliability concern. The policy can 
be accessed at: http://www.epa.gov/compliance/resources/policies/civil/erp/mats-erp.pdf. Section 
1 12(i)(4) also confers certain authority on the President. 

Administrator Jackson Op-Ed 

21. Administrator Jackson in an Op-Ed for the L..4. Times entitled "Too Dirty to Fail" 
stated that "contrary to industry lobbying, this overhaul could be accomplished without 
affecting the reliability of our power grid.” In fact, Commissioner Moeller at FERC has 
expressed reliability concerns and ICE, E.PAlsconsulting firm, also disagrees. Moreover, 
EPA's work on the "safety valve" concept is proof positive that the Utility MACT rule has 
the ability to impact grid reliability. Is it still EPA's po.sition that Utility MACT and other 
utility rules will not impact grid reliability and that Commissioner Modler and EERC and 
ICE, among others, are wrong to raise these concerns? 

Response: EPA has never said that it was ‘wrong’ for duly charged officials, such as FERC 
commissioners, to be vigilant in safeguarding electric reliability; indeed, EPA engaged with FERC, 
Regional Transmission Organizations (RTOs), and other key stakeholders to ensure that, as the 
Administrator pointed out, MATS “could be accomplished without affecting the reliability of our 
power grid.” EPA’s analysis shows that MATS poses no threat to regional electricity capacity 
reserve margin targets. Furthermore, the Clean Air Act provides adequate flexibility to bring sources 
into compliance with regulatory requirements while maintaining electric reliability. As part of a 
commitment to maximize the flexibilities under the law the standards are accompanied by a 
Presidential Memorandum entitled Flexible Implementation of the Mercury and Air Toxics Standard 
Rule that directs EPA to use tools provided in the Clean Air Act to implement MATS in a cost 
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effective manner that ensures electric reliability. Existing power plants generally will have up to 
four years if they need it to comply with MATS. 

This includes the three years provided to all sources by the Clean Air Act. The EPA’s analysis 
continues to demonstrate that this will be sufficient time for most, if not all, sources to comply. 

Under the Clean Air Act, state permitting authorities can also grant an additional year as needed for 
technology installation. The EPA expects this option to be available broadly and, as guidance to the 
states, has provided a number of examples of situations we feel satisfy the requirements for obtaining 
the fourth year for compliance. 

The EPA is also providing a pathway for reliability critical units to obtain a schedule with up to an 
additional year to achieve compliance. This pathway is described in a separate enforcement policy 
document. This document can be found at: 

httD://www .eDa.gov/mats/pdsf/EnforcementResponsePolicvforCAA 1 1 3.pdf . 

Scientific Consultation 

22. EPA's Science Advisory Board (SAB) said it could not evaluate the Utility MACT's 
Mercury Risk Assessment because important elements and methods were “missing or 
poorly explained.” The SAB qualified its support of the Assessment on EPA rewriting it 
to include all 82 of the SAB’s recommendations. Will EPA provide the SAB an 
opportunity to review a revised Mercury Risk Assessment to ensure that it also isn't 
"poorly explained"? 

Response: EPA responded fully to SAB’s useful and focused advice in preparing a revised Mercury 
Risk Assessment for the final MATS rule. The statements quoted in the question are taken out of 
context and in no way undermine the validity of EPA’s analysis. The peer review pane! is simply 
raising concerns about some of the ways EPA presented information- not about the scientific basis 
of the draft analysis, which examines health risks associated with mercury emissions from US power 
plants. 

In fact, the board confirmed that EPA’s analysis is scientifically credible. The board “supports the 
overall design of and approach to the risk assessment and finds that it should provide an objective, 
reasonable, and credible determination of the potential for a public health hazard from mercury 
emitted from U.S. EGUs.”’ The SAB also said it “regards the design of the risk assessment as 
suitable for its intended purpose, to inform decision-making regarding an “appropriate and necessary 
finding” for regulation of hazardous air pollutants from coal and oil-fired EGUs, provided that our 
recommendations are fully considered in the revision of the assessment.” While the SAB included 
recommendations for improving the Mercury Risk Assessment, it did not request the opportunity to 
review the document again. 


23. In the proposed Utility MACT preamble, EPA committed to submitting an 
important .scientific as.sessment called the "Non-Mercury HAP Case Studies" to peer 


^ Notes of an EPA Conference Call with NARUC and Numerous State Commissions to Discuss Compliance with 
the MACT Rule (October 18,2011), 

httn://vvww-westcov.ort>/\vieb/meetings/crencfall20 1 1 /hriefmu/nrcscnt/i tai-Dev.odf. 
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review. EPA hasn't yet done so. Docs EP.A intend to peer review this document? If 
not, why not? 

Response: EPA stated in the preamble to the proposed rule (76 FR 25012) that, in addition to peer 
review of the national-scale mercury risk analysis, we would perform a peer review of the 
characterization of the chemical speciation for the emissions of chromium (Cr) and nickel (Ni), 
which was used in the non-mercury inhalation case study analysis. As explained in the preamble 
to the final rule (http://wvvw.epa.gov/mats/Ddfs/201 1 1216MATSfinal.pdf) . the Agency has 
determined that the remaining aspects of the non-mercury HAP case study risk assessments used 
methods and data that have already been subject to adequate peer review and, therefore, we do not 
have plans for additional review. The methodologies used to conduct those risk assessments were 
consistent with those used to conduct inhalation risk assessments under EPA’s Risk and 
Technology Review (RTR) program. Because the RTR assessments are considered to be highly 
influential science assessments, the methodologies used to conduct them were subject to a peer 
review by the Science Advisory Board (SAB) in 2009. The SAB issued its peer review report in 
May 2010.'° In addition, EPA’s case studies identified Cr and Ni emissions as the key drivers of 
the estimated inhalation cancer risks for EGUs. Because these results hinged on specific scientific 
interpretations of data used to characterize EGU emissions of Cr and Ni, EPA conducted a peer 
review of its analysis and interpretation of those data relative to the quantification of inhalation 
risks associated with these emissions from U.S. EGUs. EPA fully addressed the recommendations 
from the peer review in the case study analysis performed for the final rule. All peer review 
materials are available on EPA’s Science Inventory website." 

OMB Review 

24. On Tuesday, November 8th EPA submitted the final Utility MACT rule to the Office 
of Management and Budget (OMB) for interagency review. OMB now has 38 days to 
conduct a review, which is significantly less than the 60 day review that is called for by 
Executive Order 12866. In negotiating its consent decree, why did EPA provide OMB so 
little time to review such an important rule? 

Response: EPA’s projected timeline provided sufficient time for a robust interagency vetting of 
the rule, and this occurred. 

25. EPA submitted its "appropriate and necessary” finding to OMB on October 24, 
2011, allowing OMB just 45 days to conduct interagency review. Why has EPA not 
provided OMB the full 60 days for this review required under E.O. 12866? How can 
OMB conduct the neces.sary review under E.O. 12866 if EPA has not verified the 


10 U.S. Environmental Protection Agency ~ Science Advisory Board (U.S. EPA-SAB). 2010. Review of EPA 's draft 
entitled, “Risk and Technology Review (RTR) Risk Assessment Methodologies: For Review by the EPA 's Science 
Advisory Board with Case Studies - MA CT I Petroleum Refining Sources and Portland Cement Manufacturing ". EPA- 
SAB-10-007. May. Available on-line at: 

httD://vosemite.eDa.Bov/sab/saboroduct.n.sf/4AB'I966E263D943A8525771F00668381/SFile/EPA-SAB-10-007- 

unsiened.odf 

" httD://cftiiib.eDa.aov/si/si nuhiic nra view.cfm?dirFntrvlP=238928 
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validity of the scientific assessments purporting to support the Utility MACT's 
"appropriate and necessary" finding? 

Response: EPA’s projected timeline provided sufficient time for a robust interagency vetting of 
the appropriate and necessary finding, and this occutied. EPA depends on the peer review 
process to verify the validity of scientific information used to support rulemakings. Both the 
Mercury and Non-Mercury risk assessments completed peer review prior to OMB review. 

Eleciricit}' Plant Compliance 

26. Isn’t it true that the Part III Information Collection Request (ICR) data that EPA used 
to establish certain Utility MACT standards was collected from only 40 power-plants 
largely over the eourse of just two to three days of sampling where those power-plants 
operated under near eonstant eonditions and burned a single type of eoal? Isn’t it the case 
that the Utility MACT will apply to over 1000 power-plants for much longer than two to 
three days? Further, isn’t it the ease that these power-plants normally operate under 
varying conditions and will often burn differing types of coals with different eompositions? 
How, then, ean EPA say that the Part III ICR data shows anything more than then the 
emissions released by a power-plant operating under the Part III ICR’s idealized 
eonditions? Does EPA believe that the Part III ICR's idealized conditions represent the 
most adverse conditions under which a power-plant can reasonably expect to 

operate? 

Response: The EPA required approximately 470 EGUs - not just 40 - to conduct testing for one or 
more hazardous air pollutant under the 2010 ICR. While it is true that most of the data were 
collected over the period of a few days, the 30-day rolling average and the statistical analyses 
applied to the data adequately account for variability. Sufficient continuous emissions monitoring 
system (CEMS) data were available to conduct an analysis indicating this result; this analysis is 
provided in the memo “The Impact of Emissions Averaging Time on the Stringency of an Emission 
Standard” in the docket (EPA-HQ-OAR-2009-0234-20134). 

27. In light of the lack of variability in Part III ICR data, how can EPA conclusively say 
that a power plant not u.sing the same fuel and not operating under constant conditions 
will be able to achieve Utility MACT compliance for longer than two to three days? 

Indeed, given the limited picture of power-plant emissions provided by the Part III ICR 
data, how can EPA conclusively say the data .shows that any power-plant will consistently 
meet Utility MACT emissions requirements for longer than two to three days? 

Response: See response to Question 26 above. 

28. EPA has informed the Committee that "(tlhe total number of existing electric 
generating units estimated to meet all three of the proposed limits (i.c., mercury, 
hydrogen chloride and particulate matter limits) that will apply to them is at least 39." 
Please identify these 39 units. Of these 39 units, how many units are equipped with 
monitors that continuously measure mercury', hydrogen chloride, and particulate matter 
emissions? Did EPA determine that these 39 units comply with all Utility MACT limits 
by using continuous data or the ICR data? If EPA utilized the ICR data, how can EPA 
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conclusively say that any of these 39 units will continuously comply with Utility MACT 
requirements in light of the ICR data's above-mentioned limited applicability? 

Response: All of the emission limits set in MATS reflect what actual power plants already 
achieve in practice. EPA does not have test data for each unit at each facility. However, where 
we do, the data submitted to EPA by utilities suggest that dozens of units already meet the final 
standards. Units at these plants use a range of widely available control technology - technology 
that takes toxics out of the plant’s emissions and leads to healthier communities. 

All facilities have the flexibility to decide the most cost-effective way to comply with these 
standards. Some may choose to make minor adjustments to existing equipment, and others - 
especially those that have not installed advanced controls - may need to install new equipment. 

The rule does not tell facilities how they have to comply, so it is hard to say just how a particular 
facility will respond. 

Based on the data available to the Agency, there are approximately 69 existing coal-fired EGUs 
that meet all of the final existing source MACT emission limits (out of 252 EGUs that reported 
data for Hg, PM, and HCl in the 2010 ICR). This is based on the short-term data available but, as 
noted in the response to Question 26 above, we believe that additional data available to the EPA 
and the associated analyses show that these EGUs will likely be able to meet the limits over a 30- 
day rolling average compliance period. 

29. Please provide a list of all units that EPA has determined will comply with all proposed 
Utility MACT requirements for which the agency has continuous monitoring data on 
mercury, hydrogen chloride, and particulate matter. 

Response: The EPA does not have the information requested as there are currently no hydrogen 
chloride CEMS and we received no PM CEMS data. However, as noted in the response to 
Question 26 above, we believe that EGUs will be able to comply on a 30-day rolling average 
basis. 

30. The Utility MACT will apply to over 1,300 units in the United States. EPA has said 
that "atleast 39" of those units will comply with all proposed Utility MACT standards. 

Is it EPA 's position that, of all the units that would be required to comply with the 
proposed Utility MACT, the ageucy is aware of only 3 percent that currently meet the 
proposed Utility MACT standards? 

Response: Based on the information we have, some facilities are already well positioned for 
compliance, some will have to upgrade existing controls, and some will have to add new 
controls to meet the emissions limits. When EPA sets limits for toxic emissions, it must follow 
the requirements established by Congress in the Clean Air Act and in recent court decisions. 
The Clean Air Act is very specific in telling EPA how to calculate these limits based on the 
emissions of the best-performing facilities. 

EPA must set the standards for each subcategory of existing sources at a level of emissions 
control at least as stringent as that achieved by the average of the best-performing 12 percent of 
existing sources in the subcategory. EPA finalized subcategories based on the design, use, 
and/or location of the various types of units at different power plants. 
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As noted above, based on the data available to the Agency, there are approximately 69 existing coal- 
fired EGUs that meet all of the final existing source MACT emission limits (out of 252 EGUs that 
reported data for Hg, PM, and HCl in the 2010 ICR). 

Benefits 

31. The vast majority of the Utility MACT's benefits are derived from reductions of 
particulate matter with a diameter of 2.5 microns or less (PM2.5), rather than the 
reduction of hazardous air pollutants (HAPs). However, EPA is near completion of its 
review of the existing National Ambient Air Quality Standards (NAAQS) for PM2.5 that 
will propose additional PM23i reduction if the Administrator concludes that scientific 
evidence supports strengthening the standard. Please explain why EPA is not confining the 
Utility MACT to HAPs reductions, and has rejected using the CAA's statutory NAAQS 
revision process to pursue any necessary additional reductions in PM2.5 emissions. 

Response: The Mercury and Air Toxics Standards regulate only air toxic emissions from power 
plants. MATS will make sure that power plants do not put unlimited amounts of more than 60 
harmful toxics into the air - including mercury, other toxic metals and acid gases. To reduce toxics, 
power plants will use control technologies that are widely available. An additional benefit of 
installing these controls is that they will also reduce emissions of air pollutants that cause fine 
particle pollution at no extra cost. The science is clear - reducing particle pollution will result in 
fewer premature deaths, heart attacks, hospital admissions, and emergency department visits. 

Accounting for ancillary benefits is standard practice in benefit-cost assessment since these benefits 
are a consequence of the rule, regardless of the rule’s intended purpose. As such, EPA estimates all 
of the anticipated costs and benefits associated with a regulatory action, to the extent feasible. 
Unfortunately, we cannot monetize all of the health and environmental benefits associated with 
reducing mercury and other air toxics, including other HAP benefits, ecosystem effects, and 
visibility impairment. If we were able to fully monetize all these benefits, the benefits would exceed 
the costs by an even greater amount than we currently estimate. 
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Joint Statement of 

Douglas F. Gansler, Maryland Attorney General 
and 

Robert M. Summers, Secretary of the Maryland Department of the Environment 
Committee on Oversight and Government Reform 
Tuesday. November 01. 2011 

“Lights Out II: Should EPA Take A Step Back To Fully Consider Utility MACT's Impact 

On Job Creation?” 

Chairman Issa, and honorable members of the committee, thank you for the opportunity 
to share Maryland's views on the Utility MACT and, more importantly, for your interest in this 
very important issue. 

Maryland has a strong interest in ensuring that the mandates of the Clean Air Act are 
followed, including the timely promulgation of national emission standards for hazardous air 
pollutants emitted by coal- and oil-fired power plants. The Clean Air Act required EPA to 
promulgate emission standards for source categories of pollutants within 10 years by Dec. 15, 
2000, or within 2 years after the date on which such category is listed, whichever is later. 42 
U.S.C. § 7412(c)(5). EPA listed coal- and oil-fired power plants as a source category on 
December 20, 2000. Thus, EPA was required to promulgate emission standards for these 
sources by December 20, 2002. The emission limits must reflect the maximum degree of 
reduction in hazardous air pollutant (HAP) emissions achievable for similar sources. 

The Clean Air Act also requires existing sources to comply with a final MACT standard 
as expeditiously as practicable, but no later than 3 years after the effective date of such standard. 
Thus, if EPA had followed Clean Air Act deadlines, these power plants would have complied 
with the MACT standards by Dec. 20, 2005. In these circumstances, any argument that the 
utilities have not had enough time to prepare for the new standards simply is without merit. 
States and utilities have had ample time to prepare for regulation of power plant HAP emissions 
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and the replacement of old dirty plants with cleaner plants should be encouraged. For these and 
the following reasons, Maryland supports EPA’s promulgation and implementation of the 
proposed Utility MACT, 

In 2006, Maryland enacted the Healthy Air Act. The Healthy Air Act required major 
reductions in mercury emissions to be phased in at Maryland power plants starting in 2010 with 
additional reductions in 2013. The Healthy Air Act impacts Maryland’s largest coal-burning 
power plants, which account for over 95% of the state’s power plant emissions. Facilities 
covered include; Constellation Energy Group’s Brandon Shores, Crane, and Wagner plants; 
GenOn’s Chalk Point, Morgantown and Dickerson plants; and First Energy’s R. Paul Smith 
Plant located in Washington County, Maryland. 

At full implementation, the Healthy Air Act will reduce mercury emissions hy 90 
percent. In fact, data from the last four quarters submitted by these coal-fired plants in Maryland 
show mercury emissions have already been reduced by 88 percent (953 pounds per year to 1 10 
pounds per year) without affecting reliability. 

The reason for Maryland’s introduction of these stringent controls is because mercury is a 
hazardous neurotoxin that accumulates in the environment and particularly in aquatic wildlife. 
According to EPA data on mercury deposition, Maryland ranks among the states most severely 
affected by concentrated mercury. As a result of mercury deposition in Maryland, waters 
throughout Maryland are designated as impaired because of mercury concentrations in fish 
tissue, where mercury accumulates. The problem is particularly acute in western Maryland, 
where virtually every freshwater lake or impoundment is impaired. Mercury concentrations in 
fish tissue in Deep Creek Lake, Savage River Reservoir, and Big Piney Reservoir average almost 
double safe concentrations. Ten species offish are subject to mercury consumption advisories in 
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Maryland, and large fish in nearly all Maryland lakes and impoundments are impaired for 
mercury. 

Scientists agree that atmospheric deposition is the dominant source of mercury loading to 
the aquatic environment. According to multiple EPA studies, coal-fired electric utilities are the 
largest anthropogenic source of mercury air emissions in the United States, In the atmosphere, 
mercury is transported by wind and reaches waters either through direct deposition or as runoff 
from the land after a storm event. In the water, natural biological processes can transform the 
mercury into methylmercury, a highly toxic form. Small organisms and plants take up the 
methylmercury as they feed. Animals that are higher up the food chain, such as fish, 
bioaccumulate mercury when they eat plants, food organisms or other fish containing mercury. 

In turn, humans accumulate mercury when they consume contaminated fish. The higher up the 
food chain, the higher are the levels of mercury. 

The bad news is that a large amount of Maryland’s mercury pollution continues to come 
from out of state. This is because air pollution does not stop at a State’s borders. Specifically, 
out-of-state power plant emissions account for approximately 97 percent of total mercury 
deposition in representative Maryland lakes and impoundments and as much as 50 to 70 percent 
of the air pollution in Maryland. While Maryland power plants have invested more than $2 
billion in pollution controls to comply with Maryland's ffealthy Air Act, similar investments 
have not been made in upwind states. Additionally, other out-of-state mercury emissions impact 
Maryland’s waters. For example, PPG Industries Inc.’s Natrium facility, which is approximately 
72 miles west of the West Virginia/Maryland border, emits airborne mercury that is carried by 
prevailing winds into Maryland and is deposited onto the land and into the waters of Maryland, 
particularly in western Maryland. The State of Maryland entered into a settlement agreement 
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with PPG to reduce mercury emissions to no more than 150 pounds per year by 201 1 and no 
more than 145 pounds per year by 2013 - an 87.5% reduction from 2004 emission levels. 

That’s why we strongly support proposals from the Environmental Protection Agency to 
set stricter air pollution limits. The federal rules, specifically the Utility MACT, would begin to 
level the playing field and ensure that appropriate controls are required across the country. As 
Maryland develops new strategies and increases enforcement efforts to clean up Maryland’s air 
and water, Maryland may be forced to continue to look at pollution sources, including power 
plants, emanating outside the State unless and until EPA acts to reduce them on a nationwide 
basis. 

The good news from the Healthy Air Act is not limited to cleaner Maryland air and 
water, however. In addition to reducing the amount of mercury emissions in the Maryland’s air 
and deposited in Maryland waters, the requirements of the Healthy Air Act have helped create 
jobs in Maryland. Two examples from reports received by the Maryland Department of the 
Environment show an increase in Jobs related to implementation of the Healthy Air Act. For 
example, the total number of permanent jobs created at GenOn plants in Maryland due to the 
Healthy Air Act was about 50 and the number of temporary construction jobs averaged about 
880, with peaks of as many as 1600. Similarly, at Constellation Group’s Brandon Shores plant, 
during peak construction to install its new air quality control system 1 ,385 personnel were on site 
at one time. These jobs included skilled craft and construction workers including boilermakers, 
steamfitters, pipefitters, operating engineers, millwrights, ironworkers, electricians and master 
electricians, as well as carpenters, teamsters, and laborers. 

The bottom line is that what has been good for Maryland can be good for the entire 
country and without assistance from EPA in the form of stricter national mercury emissions 
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controls, the clean air and clean water accomplishments in Maryland will be diminished and 
Maryland will be forced to continue its uphill battle against pollution sources from outside its 
borders. 



DougllB F. Gansler, Attorney General 
State of Maryland 


4i/mA — 

Robert M. Summers, Secretary 
Maryland Department of the Environment 
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Unions for Jobs 

And the Environment 


AcJciress: PO Box 56173, Washington, DC 2004()-6!73 Voice and Fax: 301-585-5828 Email: ujae@rcn,com Website: www.ujae.org 


Member Unions 


Brotherhood oFLocumotive 
tuigineers iind Triiinmcti. !BT 
Brotherhood of Maintenance of 
Way Employees Division. IB’!' 
Internationa! Brotherltood 
of Boiiertnakersi, 
iron Sliip Builder.s, 
Biacksmitlis, t-orgers 
and Helpers 

Iniemational Brotherhood 
of Electrical Workers 
International Brotherhood 
ofTeamsters 


U.S. Environmental Protection Agency 
EPA Docket Center 
Mailcode 2822-T 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 


July 8, 2011 


Marine Engineers Bcncrieial 
Association 
Rail Conference. IBT 
Sheet Metal Workers 
Internationa! Association 
Traasportaiion • Communicslinns 
international Union 
United Astarcialion 
of Plumbers and Pipe Eiitcrs 
International Association 
of Bridge, Structural, Ornatnentiil 
and Reinforcing Iron Workers 
United Pood an<t Commcrciai 
Workers Internationa! Union 
United Mine Workers 
ofAmerlca 

United Transponation Union 
Utility Workers Union 
of America 


Re: EPA-HQ-OAR-2009-0234; EPA-HQ-OAR-20 1 1-0044 

National Emission Standards for Hazardous Air Pollutants 
From Coal and Oil-Fired Electric Utility Steam Generating 
Units and Standards of Performance for Fossil-Fuel-Fired 
Electric Utility, Industrial-Commercial-Institutional, and 
Small Industrial-Commercial-Institutional Steam 
Generating Units, 76 FR 24976 (May 3, 2011) 

Ladies & gentlemen: 


President 
Blit Danig 
Vice-President 
Jim Hunter 

Secretary-Treasurer 
Bill Cunningham 
Gcnerai Coiinsei 

Gene Trisko 


These comments are submitted on behalf of Unions for Jobs and the 
Environment (UJAE), a §50 1(c)(4) organization of national and 
international labor unions. 

UJAE’s member unions represent more than 3.2 million workers in 
electric power, transportation, coal mining, construction and other 
industries. UJAE members’ jobs and economic wellbeing will be 
vitally affected by U.S. EPA’s decisions on the proposed Mercury 
and Air Toxics Standards (“MATS”) rule referenced above. 
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